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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. 
The Chief Commissioner and Deputy Chief Commissioner are 
appointed for terms of seven years and the other Commissioners for 
terms of up to three years. Two members completed their terms this year 
and three new members joined the Commission. The following are brief 
biographies of the members who served on the Commission in the 
course of 1995. 


MAXWELL YALDEN 


Mr. Yalden was first appointed to the Commission in November 1987 
and re-appointed in 1994. After joining the Public Service in 1956, he 
held a variety of positions in the Foreign Service and subsequently 
served as Assistant Under-Secretary of State and as Deputy Minister 

of Communications. In 1977, Mr. Yalden began a seven-year term as 
Commissioner of Official Languages. He was appointed Ambassador of 
Canada to Belgium and Luxemburg in 1984, and served in that capacity 
until taking up his present post. 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, O.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with the 
firm of Massicotte, Levac and Falardeau and later a senior partner with 
the firm of Levac and Falardeau. In 1975, Mme Falardeau-Ramsay 
joined the Public Service Staff Relations Board as its Deputy Chairman 
and in 1982 became Chairman of the Immigration Appeal Board. 


GURCHARAN SINGH BHATIA 


Mr. Bhatia, a Fellow of the Institute of Chartered Accountants of India 
and founding member of the India Society of Winnipeg, was appointed 
to the Commission in October 1989 and completed a second term in 
1995. He was at one time Director and Vice-Chairman of the Edmonton 
Immigrant Services Association and has also served on the Cultural 
Advisory Committee of the City of Edmonton and the Province of 
Alberta. In 1980, he founded Canadian Link, formerly Prairie Link, a 
multicultural monthly newspaper devoted to promoting Canadian 
values, human rights and better understanding among all Canadians of 
different cultural backgrounds. 


RENEE DUPUIS 


Mme Dupuis, of Quebec City, was appointed to the Commission in 
October 1989 and completed a second term in 1995. She is a Lecturer. 
in Administrative Law at the Ecole nationale d’administration publique 
of Quebec and Senior Counsel to the Government of Quebec on 
Aboriginal Affairs. Mme Dupuis has extensive experience in the field 
of aboriginal rights and has worked in the areas of social, health and 
community services. In 1992 she was part of the Quebec Government’s 
first program to assist francophone countries in the quest for 
democratization. She has also been involved in the research program of 
the Royal Commission on Aboriginal Peoples. 


SIGMUND REISER 


Mr. Reiser was appointed to the Commission in 1994. The sole survivor 
of a family of twenty-one whose other members perished in the 
Holocaust, he emigrated to Canada in 1949 and spent his working life 
with London Life Insurance-Company, retiring in 1988 as its Regional 
Manager. He also served for a time as a Director of the Life 
Underwriters Association of Canada. He now lives in Willowdale, 
Ontario and has been involved with B’nai Brith Canada and Beth 
Emeth Bais Yehuda Synagogue since 1968. From 1988 to 1993 he 

was a Council Member of the College of Physicians and Surgeons of 
Ontario and a member of its Discipline Committee. Recipient of a 
commemorative medal for service to Canadians in 1992, Mr. Reiser was 
elected in 1994 Vice-President of the College of Medical Laboratory 
Technologists of Ontario. 


GEORGES CLICHE 


M. Cliche of Val d’Or, Quebec was appointed to the Commission in 
October 1995. He was called to the Quebec Bar in 1971 and later 
worked for four years as Crown Counsel in the Youth Court and the 
Court of Quebec. A member of the firm Cliche, Lortie and Ladouceur, 
his areas of expertise include litigation, negotiation of contracts and 
family and criminal law. He has also done arbitration work and helped 
to negotiate collective agreements, in addition to appearing before 
various administrative tribunals. 


ROBINSON KOILPILLAI 


Mr. Koilpillai joined the Commission in October 1995. A resident of 
Edmonton, Alberta, he is a retired teacher and high school principal 
who has been involved in race relations and human rights issues for 
more than thirty years. From 1978 to 1982, Mr. Koilpillai was President 
and Director of the Edmonton Race Relations Council. He also chaired 
the Human Rights Committee of the Alberta Cultural Heritage 
Council from 1981 to 1983, and from 1985 to 1988 he was Chairman of 
that Council. From 1987 to 1992, he was a member of the Canadian 
Multiculturalism Advisory Committee and in October 1995 he was 
elected President of the Alberta Council for Global Cooperation. 


MARY MAC LENNAN 


Ms. Mac Lennan of Halifax, Nova Scotia became a member of the 
Commission in November 1995. She was called to the Bar of 

Nova Scotia in 1979 and pursued a career as a sole practitioner until 
1990. In 1981-82, she was Provincial Coordinator for the Nova Scotia 
League for Equal Opportunities. She played a similar role for National 
Access Awareness Week in 1988 and served as the City of Halifax’s 
Multicultural and Race Relations Coordinator from 1990 to 1992. 

A recipient of the Nova Scotia Human Rights Award in 1993, 

Ms. Mac Lennan served two terms as a member of the Nova Scotia 
Human Rights Commission. She has also served on the editorial 
board of Just Cause, a law journal for people with disabilities and 
legal professionals. 
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“All human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as 
a member of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, disability or 
conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


PREFACE 


On the occasion of what is very likely my last Annual Report to 
Parliament, I might be forgiven for offering a few observations from a 
broader perspective than usual. 


First off, whatever we may think today will doubtless be seen in a 
different light tomorrow. What we believed in the mid-eighties about 
the international scene, or the economy, or where we were going on the 
Constitution, has turned out to be a very different story in 1996. And so 
it will no doubt be for human rights as we move into the next century. 
But, uncertainty or no, it is not as gloomy a prospect in Canada as some 
would have us believe — or as black and white. The edges are fuzzy 
and very little is as simple or uncomplicated as it appears. We have 
made real progress here and there; we backslide elsewhere; on the 
whole, we do not do too badly. 


If one compares the problems which appear on our Commission’s 
agenda with others which are common fare around the world, we can 
only be grateful for where we are and what we have been given. 
Consider China where disabled people alone constitute a group twice 
the size of the Canadian population; or the grave problem of child 
labour which our Indian colleagues are wrestling with; or even, I might 
add, ethnic and racial tensions in various parts of Western Europe. The 
list is pretty well endless, but the point is clear enough: saving only the 
situation of the aboriginal peoples, there are few human rights 
problems that Canadians could not deal with with relative ease, looked 
at from the perspective of the rest of the world, if only we had the will 
to do so. 


If nothing much is radically wrong, one might well ask why the fixers 
are out in such force. The anti-multiculturalism posse, for example, 
epithets at the ready, wanting to substitute a past which never existed 
for current realities. Or the passionate single-interest lobbies, adamant 
in the defence of their own and tending to forget the common interest. 


But even on an entirely objective reading, everything is not altogether 
shipshape: we do have standards to meet and challenges to face up to. 
However peaceful the Canadian kingdom, we do have difficulties 
adjusting to change and accepting that others of different backgrounds 
should also have their place in the sun. 


Does this dictate any particular approach to Canadian society? Not 
necessarily. It does mean we have little choice, however, but to make 
the best of our differences. And that in turn means accepting a 
pluralistic society — because that is what Canada is in the 90s — 
whether one chooses to bless it with the name ‘multiculturalism’ 


11 


12 


or not, and whether one approves or not of various government 
subsidy programs. 


The trick of course is to combine that pluralism with a Canadian self-. 
image, and with this — to put it mildly — we seem to have some 
difficulty. “Identity politics” as some call it, does not help, I would be 
the first to agree. Nor, one might add in all humility, does a human 
rights industry which sometimes is so preoccupied with individual 
concerns that it appears to disregard responsibilities and the other 
person’s interest. 


This Commission has no place in the political arena, on the right or the 
left, and it should not confuse itself with lobby groups which have their 
own purposes. But we do have a duty to remind the authorities that 
equality means just that, that we are committed to it as a people, and 
that the affordability argument should never be allowed to undermine 
it by hitting the weak or the inarticulate. 


All of this means that we should think to light a candle, as the saying 
has it, not curse the darkness. Both abroad and at home. Beyond our 
shores, we should look, as Boutros Ghali has remarked, to move from 
the authoritarian to the less authoritarian; and Canada should be trying 
to assist that process, not standing on the sidelines throwing self- 
righteous missiles at the players. We should beware of simplistic 
solutions and above all avoid messianism. 


And at home, perhaps we should try to follow the advice of Archbishop 
Tutu to one of our premier Canadian journalists: “if you try to get 
everything, you will get nothing, while if you compromise you can get 
most of what you want.” Watch out for extremists of any stripe; do not 
condone hyperbole as the common currency of civil discourse; do not 
equate meeting others halfway with abandoning one’s ideals; accept 
that one is not the only one with one’s eyes on the truth; and 
remember, in the end, that “all human beings are born equal in their 
dignity and in their rights.” 


M.EY. 


AN IMAGINED COMMUNITY 


Of one thing we may be very sure: the fulfilment of human rights is not 
to be achieved automatically or in a vacuum. Whether we are talking 
about legislation or promotion and protection, rights must make their 
way in the marketplace of human priorities like everything else. And 
in the real world, the idea that all human beings are equally deserving 
of civil respect and a fair shake is not always the first thing on 

people’s minds. 


This past year there were several forces at work that affected Canada’s 
ability to maintain a decent measure of equality for all its citizens. As 
luck would have it, our latest identity crisis also coincided with a major 
bout of public belt-tightening that appeared to some to squeeze the life 
out of programs on which many of the least advantaged Canadians 
have come to rely. Add to the mix the many political, socio-economic 
and environmental uncertainties that continue to stalk the globe, and 
one can understand why so many Canadians ended 1995 in a state of 
some apprehension, to say the least of it. A country that has, with 
reason, counted itself among the most stable, fortunate and level- 
headed in the world, seemed at odds with itself and short of sympathy 
for vulnerable minorities who were seen as promoting no more than 
their own special interests. All in all, not a climate that was conducive 
to measured progress for human rights and freedoms. 


It is sometimes argued that human solidarity cannot survive on a 
bloodless diet of equal rights before the law or a shared attachment to 
certain democratic institutions. In consequence, the question arises 
whether a collective commitment to equity and human rights can 
possibly be a foundation for a national community. Not the foundation, 
perhaps, for it is common knowledge that people experience a 
multiplicity of loyalties and allegiances. But it is surely not too much to 
assert that Canadians’ fidelity to the ethical kinship of freedom and 
equality is at least as powerful and as passionate a national loyalty as 
any other. 


And if that is so, then this is no time to be moving away from an ethos 
that as much as anything defines Canada as we know it. Every 
constituent element in this country has invested enormous energy and 
good will in fleshing out those principles of mutual respect on which 
our common security ultimately depends. Even the most cursory survey 
of other countries around the world must convince us how rare and 
how fragile such a community of values really is, and how much it 
benefits Canadians. Whether or not one believes that a commitment 

to such values can actually add up to a Canadian identity, it is not 
something that one ought carelessly or wilfully to put at risk. 
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As we suggested earlier, constitutional preoccupations and fiscal 
exigencies hardly encouraged governments to move forcefully in 1995 
to broaden or deepen Canadians’ enjoyment of their human rights. But 
even when the very affordability of our egalitarian standards is being 
called into question, it is still possible to find more efficient and 
imaginative ways to accomplish our objectives. Despite a general slow- 
down, we must acknowledge some federal action in 1995 to give 
aboriginal Canadians more control over their own lives, to enable 
Canadians with disabilities to play a fuller part in all aspects of our 
society, and to reinforce Canada’s opposition to hate crimes. We also 
commend the Government for standing by its commitment to update 
and enhance the Employment Equity Act. In spite of substantial 
opposition and countervailing trends elsewhere, a much improved law 
is now in place. 


Canadian women also played a notable role at the United Nations 
Fourth World Conference on Women in Beijing in September. As many 
delegates to that gathering can attest, the message of equality for 
women, and attention to their rights as human rights, is not one that 
finds easy acceptance worldwide, and is particularly vulnerable to 
attack on the basis of cultural or religious differences. The Platform 

for Action that was fashioned in Beijing is therefore an immensely 
important document in the advance toward the universal recognition 
of women’s rights. As such, it also stands as a tribute to the many 
Canadians who contributed to it. 


At the end of the day, of course, a conference is just a conference and a 
platform of action a piece of paper. The World Conference nevertheless 
had at least two positive and practical consequences for Canadian 
women. It gave them a measure of how much remains to be done for 
female equality everywhere, and it gave them specific goals to work on 
here at home. And not just where government intervention may be 
required, but also in establishing genuine equality at work, within the 
family, and throughout the larger community. 


HUMAN RIGHTS ON HOLD 


It is more than a little troubling to find ourselves complaining once 
again that the Government has failed to introduce a number of 
important amendments to the Canadian Human Rights Act. It is 
particularly disturbing that the proposed changes are being treated like 
a hot potato for an entirely unworthy reason. We can understand that 
there is only so much that can be done at any given time to further the 
cause of human rights in Canada, but we feel very strongly that any 
appearance that the Government is backing away from changes 
because some of them may be controversial conveys entirely the 
wrong message. 
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To the contrary, we believe that it is now more crucial than ever that 
the Federal Government be clear how it intends to reconcile the 
pursuit of equality with its other responsibilities. Above all, we suggest 
that the projection of a unifying vision of a Canada where diversity and 
equality are two sides of a single coin depends on an equal readiness to 
go to bat for all minorities. If the Federal Government shows signs of 
hedging on the anti-discrimination rights of homosexuals, or disabled 
people, for instance, or any of our ethno-cultural communities, then the 
equality rights of other groups can also come into question. Consistency 
may well be the hobgoblin of little minds, but human rights by their 
nature are not divisible; a willingness to buy peace at the expense of the 
least powerful or vocal is a slippery slope for all of us. 


It is an open secret that a large part of the Government’s reticence to 
proceed with amendments to the Act stems from a perception among 
some critics that the inclusion of sexual orientation as a prohibited type 
of discrimination would amount to special treatment for homosexuals. 
Nothing could be further from the truth: it is here and now that they 
are victims of special treatment by being excluded from the lawful 
protections that are extended to other Canadians. This not only 
undermines Canada’s much vaunted claim to be a leader in human 
rights, it is a failure in moral logic and a near-public repudiation of the 
rights of many law-abiding and tax-paying Canadians. 


The continuing absence of provisions to require reasonable 
accommodation of disabilities or to dispense with mandatory 
retirement exemptions also has the pernicious effect of eroding the 
comprehensiveness and the seriousness of Canada’s human rights 
legislation, leaving it open to charges of equivocation and opportunism. 
Federal pretensions to offer leadership in human rights that make so 
much of Canada’s high ranking in the UN Human Development 
Report ring false against a backdrop of persistent inaction. 


Within the confines of the existing Human Rights Act it is doubtless 
always possible to make a few yards here and there, but a review of the 
key judicial and quasi-judicial decisions of 1995 (see pages 70 - 87 
below) shows at least as many setbacks as victories. There is more at 
stake here than the particular disappointments of the individuals and 
groups involved. There is a marked impression that the tide of positive 
change in human rights matters in Canada could be on the turn, unless 
we are prepared to be more vigilant in their defence than many have 
been these past twelve months. 
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SUMMING UP 


As the millennium looms, Canada, like many another country, finds 
itself trying to adapt to a bewilderingly different present and an 
unpredictable future. The need for renovations is as obvious as their 
substance is problematic. From our own rather special perspective, we 
have to say, however, that any vision of the country that would 
reinforce rather than reduce the temptation to treat Canadians 
differently for one reason or another is one that augurs poorly for the 
human rights of all Canadians. If we are not in this enterprise together, 
and on some reasonable footing of equality, then the opportunities for 
division are legion. A proliferation of special interests is the antithesis 
of a successful society, a community in which everyone has a 
comparable stake. Our human rights record to date has certainly given 
us some of the materials to build with; we now need to show that we 
know how to deploy them with an even hand. 


ISSUES IN HUMAN RIGHTS 


ABORIGINAL 
PEOPLES 


In a year-end interview, the Governor General expressed his personal 
concerns about how long it is taking Canada “to make room” for the 
aboriginal inhabitants of this country, in every sense of that expression. 
As His Excellency pointed out, it is not just a question of political 
recognition, it is a matter of giving aboriginal Canadians of all ages and 
conditions a solid stake in the future development of our country and 
the opportunity to project their own values and traditions as part of the 
collective Canadian endeavour. 


The debt which all Canadians owe to the first inhabitants of this huge 
and difficult land is virtually incalculable. That non-native Canadians 
have not repaid that debt with equal comprehension and generosity is a 
brute fact of Canadian history that cannot be undone. But that we are 
still not meeting our moral and material obligations to Canada’s native 
peoples is a reproach that can be laid squarely at our own door. The 
Commission is well aware that the stereotype of universal aboriginal 
victimhood is as false as any other stereotype, and, as such, not much 
help in putting things right. But when one narrows the focus to specific 
acts of paternalism, denial and delay — in everything from land claims 
to job opportunities — the signs of discrimination are palpable and the 
means of treating them are within our power. If human rights are 
fundamentally about providing all this country’s citizens with an even 
break, it is time we recognized once and for all that native Canadians 
have by far the most pressing claim on both official and personal action 
to respect those rights. 


Today’s aboriginal communities are bent on building better futures for 
themselves. But their success ultimately depends on a corresponding 
effort of imagination by Canadian society at large. This country now 
faces a supreme test of its much touted ability to create humane and 
workable compromises. We remain hopeful that the obvious advantages 
of sharing will enable us to build on the achievements that are 
beginning to show themselves, and that we will not give way to the 
politics of mutual accusation. The Constitution itself recognizes the 
principle that the Indian, Métis and Inuit peoples of this country have 
every right to expect that their concerns will be dealt with in a just 
and expeditious manner. Our self-respect as a people demands no less 
in practice. 


SELF-GOVERNMENT 


Recognition of the inherent right of self-government for aboriginal 
peoples has become a cornerstone of federal policy. A major step 
forward was taken in August when a more detailed formulation of that 
goal was made public. Among its premises, in the words of the Minister 
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of Indian Affairs, was the conviction that the paternalistic system has 
just not worked. The time has come to give these communities “the 
legitimate tools they need to make a tangible, positive difference in the 
lives of Aboriginal peoples.” We were also pleased to see that the policy 
proposes to ensure that the Charter of Rights and Freedoms will apply 
as much to aboriginal governments as it does to other governments in 
Canada. This approach should help to protect both the collective rights 
of aboriginal communities and the rights of their individual members, 
not least of women and children. 


But a more complex problem remains: what form or forms of self- 
government best suit contemporary realities and best reconcile the 
interests of native and non-native Canadians? Such questions cannot 
be answered in the abstract. They require specific and pragmatic 
negotiations of the kind that this new policy claims to foster. The policy 
breaks some new ground by setting out a framework for negotiating 
self-government arrangements with Métis and non-status Indian 
communities, an issue that has been the subject of endless buck-passing 
between federal and provincial governments. While acknowledging 
that provincial cooperation is of the essence, the policy envisages 
negotiations on forms of self-government that will be tailored to the 
specific needs of off-reserve communities, including, for example, 
provisions to give Métis and non-status people living in urban areas a 
degree of administrative control over their own affairs. 


The proof of the pudding will, of course, be how quickly the new policy 
achieves substantive results. To be credible it must first bring about a 
significant acceleration in achieving effective self-government for 
particular communities. Community-based negotiations were initiated 
almost a decade ago, but more than ninety percent of Indian bands still 
operate under the terms of the antiquated Indian Act. The situation 

of Métis and non-status communities is even less inspiring, and 
jurisdictional gridlock among the existing levels of government has 
produced little if anything in the way of workable models for the 
future. Not to put too fine a point on it, only a prodigious effort by all 
the parties offers much prospect of success in this generation. 


The Manitoba Framework Agreement, which the Minister cited as a 
pilot project for the wholesale dismantling of his department was 
signed in December 1994. One year later negotiations are still going on, 
and not as quickly as some would have liked. At year’s end, however, 
the parties were hoping to be able to announce the first substantive 
steps in transferring responsibilities to Indian control before too long. 


LAND CLAIMS 


A federal policy requiring aboriginal peoples to “cede, release and 
surrender” their rights in exchange for the benefits of land claims 
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agreements, the so-called “extinguishment policy”, was the subject of 
some scrutiny in 1995. This requirement that claimants relinquish their 
aboriginal rights in order, ostensibly, to establish certainty of title over 
the lands that are the object of a claim has been the target of criticism 
for more than twenty years. In February, the Royal Commission on 
Aboriginal Peoples put out a special report entitled Treaty Making 

in the Spirit of Co-existence which argued that the current policy 
threatens the very ability of the present process to resolve aboriginal 
claims. Echoing this Commission’s 1990 recommendations, it called for 
an alternative policy “that recognizes and affirms Aboriginal rights and 
emphasizes co-existence, mutual recognition, and shared ownership 
and jurisdiction.” 


In June, such an alternative policy was actually put forward by the 
Minister of Indian Affairs’ independent fact-finder, the Honourable 

A. C. Hamilton, a former Associate Chief Justice of Manitoba. 

Judge Hamilton’s recommended approach aims to ensure both 
recognition of subsisting aboriginal rights and mutual understanding 
and recognition of the land and resource rights to be enjoyed by all 
parties once a claim is resolved. Claims agreements should include a 
clear recognition that the aboriginal party has continuing rights, as well 
as “mutual assurance clauses” in which the parties agree that they will 
abide by the treaty and that the settlement satisfies the claims of all 
parties to the land covered by the treaty. Clear mechanisms for dispute 
resolution and amendment of agreements would thereafter ensure that 
future frictions were dealt with expeditiously. Modern treaties based 
on this approach could, he concluded, be a “strong influence for good 
in Canada.” 


From our perspective, the recommendations of the Royal Commission 
and Judge Hamilton make good sense. They provide a workable 
alternative to a policy that has so far proved more of an obstacle than 
an aid to the expeditious resolution of land claims. It was thus a matter 
of no little concern at year’s end that the extinguishment issue was still 
in doubt, and that the Minister was still in the process of “considering 
and exploring further with affected parties how certainty can best 

be achieved.” 


Meanwhile, negotiation of comprehensive claims continued throughout 
1995, but no major settlements were concluded. At the end of the year, 
negotiators were hopeful that an agreement in principle was near 
completion which would settle the claim of the Nisga’a people of 
British Columbia. While the patience of the Nisga’a is beyond 
admiration, the fact that it has taken almost a quarter of a century to 
resolve this claim can only underline the deficiencies of the negotiation 
process. The Government has acknowledged that it “is simply not 
working” and has promised to undertake a broad review of both the 
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comprehensive and specific claims processes. But despite more than 
two years of consideration, the old system is still in place. Initiatives 
such as the establishment of the British Columbia Treaty Commission, 
which was given legislative sanction by Parliament at the end of 1995, 
are certainly positive, but at this rate the old dysfunctional process may 
well outlive us all. 


SPECIFIC CLAIMS 


The Indian Claims Commission established by the Federal Government 
in 1991 has a remarkable record of working cooperatively with 
governments and aboriginal groups to facilitate the resolution 

of specific claims. Good will alone, however, will not overcome 
weaknesses in the way the Federal Government deals with such claims. 
By its own admission the Commission does not have the basic tools to 
do the job: it lacks both judicial independence and the power to issue 
binding decisions. Largely an advisory body, it must rely on the 
cooperation of claims participants to get results. In the wake of some 
high-profile protests that occurred over the summer of 1995, the 
Co-Chairman of the Commission, Mr. James Prentice, expressed the 
view that, in the absence of fundamental reforms, confrontation over 
land claims was likely to escalate. He called for the abolition of the 
Commission and the creation of a new independent claims body with 
powers to validate claims and facilitate negotiations, as well as the 
statutory authority to arbitrate in the event of disagreement. The 
establishment of such a body would also correct one of the most 
obviously damaging provisions of the current policy: a process which 
requires the Federal Government to validate claims against itself, thus 
making it the judge in its own cause. It is not difficult to understand 
why claimants may feel the deck is stacked. 


AS LONG AS THE RIVERS... 


Safe drinking water is something that most Canadians can take for 
granted. Not so aboriginal citizens. According to a federal report issued 
last summer, a good twenty percent of water systems in Indian 
communities pose a significant health risk. A study had been ordered 
by the Minister of Indian Affairs after hundreds of residents had to be 
evacuated from the Northern Manitoba community of Pukatawagan in 
1994 because the water supply was unsafe. In something of an 
understatement, the Minister observed that “... this is a problem that 
many of us may have difficulty relating to, as such dire conditions do 
not exist for most Canadians...” 


In fairness, it must be said that, over the fiscal years 1991-92 to 1995-96, 
the Federal Government will have spent in the order of $700 million to 
provide safe water and sewage systems. By any measure, this is a 
significant expenditure. But preliminary estimates indicate it will take 
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substantially more to bring the deficient systems up to the same 
standards enjoyed by other Canadians. Not too much to ask to 
ensure a level of health and safety in native communities which is 
commonplace elsewhere. 


LINGERING GRIEVANCES 


Two aboriginal grievances that were the subject of special 
investigations by this Commission continued to attract public attention 
during the year, and inched perhaps a little closer to resolution. In 
March, the Minister of Indian Affairs said that he was actively pursuing 
“a fair resolution” to the complaints of Inuit families who were 
relocated from, Northern Quebec to the High Arctic in the early 1950s, 
and that he would bring the matter before Cabinet “very soon”. Our 
1992 report on this matter found that, whatever its motivation, the 
relocation had had severe consequences for some of the people 
involved. The Royal Commission on Aboriginal Peoples reached 
similar conclusions in 1994 and recommended that the federal 
authorities negotiate the terms of an apology and appropriate 
compensation with the Inuit. No doubt fearful of the precedent that 
might be set if compensation was awarded, the Government has 
continued to dither. This seems to us quite unjustifiable: if there are 
legitimate claims against the Government, they should be considered 
on their merits; the possibility that there could be others is hardly a 
sound reason for delaying resolution of a grievance that, by the 
Minister’s own admission, does Canada no credit at all. 


The situation regarding the Innu of Davis Inlet was a little more 
encouraging. A 1994 Statement of Political Commitments outlined a 
comprehensive approach to dealing with the many problems facing that 
community. It has now produced some worthwhile action. Under the 
aegis of a locally managed community renewal project, eleven new 
houses have been built and all the existing houses renovated; water and 
sewage systems have also been improved. Meanwhile, negotiations 
continue on relocating the community to Little Sango Pond as well as 
on resolving land claims and establishing self-government for the Innu. 


After an incredible nine years of deliberations, a federal assessment 
panel established to determine the environmental, social and economic 
impact of low-level military flights over traditional Innu lands in 
Quebec and Labrador issued its final report in March this year. It 
recommended that the flights continue. In a startling admission, given 
the time and money spent on assessing the impact of the flights, the 
report noted that “... the scientific basis for predicting the effects of the 
project on wildlife, natural systems and human health is weak in many 
areas. Despite more than fourteen years of military low-level flying, 
there are few sound data on the effects of low-level flying . . . That state 
of ignorance should not be allowed to continue.” Notwithstanding 
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these admitted lacunae, the panel opted to approve the project in view 
of the very substantial economic benefits it has produced for the 
regional economy. 


Shortly after the panel submitted its report, the Minister of Defence 
announced that low-level flight training would continue but that the 
Government would also implement the panel’s fifty-eight 
recommendations for minimizing the negative impacts of the project. 
While we hope indeed that its recommendations will be fully respected, 
it is nevertheless disconcerting that the panel failed to reach any 
substantial conclusions with regard to the Innu claim that the flights are 
a serious threat to their traditional lands and lifestyle. This was, after all, 
the heart of the matter. 


Toward the end of the year, the thorny question of the legacy of 
residential schools again came to the fore. Official apologies were 
proffered by the Churches, but the sentiment remained that, beyond 
expressions of remorse, more meaningful action was needed to repair 
the damage and help construct a better future. 


RECOGNITION POSTPONED 


In March, we received a long overdue reminder of another debt still 
owing to native Canadians who served their country in time of war. 
The Aboriginal Soldier after the Wars, a report issued by the Senate 
Standing Committee on Aboriginal Peoples, told the story of how they 
fought alongside other Canadians. But when the fighting was over it 
was a different story: “Aboriginal veterans returned to a society that 
had not changed, where intolerance and prejudice were still the order 
of the day and many ... feel betrayed to this day.” Not only did Canada 
fail to acknowledge the contribution of aboriginal soldiers, but many 
native veterans did not even receive benefits like pensions and land 
grants that were routinely issued to their non-native comrades. The 
Senate Committee called on the Government to honour this debt: to 
recognize native veterans, however belatedly, and to deal promptly with 
unresolved cases of dubious treatment. In a letter to the Honourable 
Lawrence MacAulay, Secretary of State for Veterans Affairs, the 

Chief Commissioner urged the Government to implement the 
Committee’s recommendations. 


THE RIGHTS PATH 


Traditionally, federal policy has focused primarily on the needs of status 
Indians living on Canada’s six hundred or so reserves. However, the 
majority of Canada’s aboriginal population now live elsewhere and 
increasingly gravitate toward urban centres. The issues facing these 
people — Métis, non-status Indians and status Indians living off-reserve 
— differ in various ways from those faced by on-reserve communities 
and have yet to be adequately dealt with by any level of government. 
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For many decades, off-reserve native peoples have been treated like 
administrative pariahs; no level of government has been willing to 
assume responsibility for their well-being. The result is a virtual 
underclass of aboriginal peoples who, even in comparison to 
impoverished on-reserve communities, are unusually prone to every 
kind of social and economic privation. The Federal Government’s 
willingness, as outlined in its new policy on self-government, actively to 
pursue self-government initiatives for Métis communities is a welcome 
beginning. The fact remains, however, that neither the federal authorities 
nor their provincial counterparts have a comprehensive policy for 
dealing with the multifarious problems facing these people. The Royal 
Commission on Aboriginal Peoples has shown particular interest in this 
issue, and we hope it will provide some much-needed direction. 


Solutions will differ according to circumstances, but many core areas of 
concern are common to virtually all these communities. An education 
system that enables aboriginal students to give full value to their own 
cultural uniqueness while still preparing them to compete in the 
mainstream of Canadian society would be an obvious starting point. 
And while some progress has been made in dealing with the 
disproportionate number of native people who come into conflict with 
the law, there are still too few aboriginal judges and police officers, 
especially in the cities. Full self-government within urban settings is 
obviously not realistic, but there are many ways to ensure a greater 
aboriginal contribution to community decision-making within existing 
municipal structures. 


This Commission has undertaken one project to help make off-reserve 
aboriginal peoples more aware of their rights. The Rights Path, 
produced in conjunction with the Manitoba Association of Friendship 
Centres and the Social Planning Council of Winnipeg, outlines various 
legal and human rights guarantees that aim to ensure that aboriginal 
people are treated with equality and respect. We hope that similar 
collaboration with other off-reserve aboriginal communities will follow. 


THE ROYAL COMMISSION 


The Royal Commission on Aboriginal Peoples, which began its work in 
1991, is now expected to start reporting in the spring of 1996. Its multi- 
million dollar price tag has been hotly criticized in many quarters. The 
painstaking process of consultation, research and study on all the 
problems facing the aboriginal peoples has indeed been costly and 
prolonged. But one must also keep in mind that in 1995-96 the Federal 
Government alone expects to spend about four billion dollars on 
Indian Affairs programs. Canadians are entitled to know what that 
represents in terms of the welfare and prospects of this fundamental 
Canadian constituency and, above all, how it could be better directed. 
The benefits to be expected may therefore be much broader than the 
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delivery of a final report, however useful its recommendations. The 
Commission has already shone its investigative light into numerous 
dark corners of the Canadian experience and offered thoughtful 
commentary on key areas such as native self-government, the land 
claims process and the prevention of aboriginal suicides. The true 
measure of its effectiveness will be the extent to which it can point 
the way toward systematic and cooperative reforms in the overall 
native/non-native relationship. 


EMPLOYMENT 


The total number of aboriginal people working for federally regulated 
companies increased marginally between 1993 and 1994, from 

1.0 percent to 1.1 percent of the workforce. Detailed analysis of the 
data shows that even this increase is primarily attributable to better 
self-identification and changes in the mix of employers in the regulated 
workforce. In fact the figures show that new hiring resulted in a net 
gain of only sixty-five jobs. While estimates indicate that there are 
qualified individuals available to fill roughly three percent of the jobs in 
this sector, only about a third of that number are actually being filled 
by aboriginal people. Geographic isolation and a history of inadequate 
education and training may make it more difficult for aboriginal people 
to be competitive in the job market, but this should not be an excuse 
for the degree of underhiring that we see at present. The situation in 
the Federal Public Service is not much more encouraging. According 

to the latest data, the total number of aboriginal people working for 
the Federal Government increased between 1987 and 1994-95, but 

by only 974. 


People with disabilities live in a society which, as one observer points 
out, mistakenly assumes that “all of its members are able to mount 
stairs, to read printed signs, to hear announcements, and to process 
information and communicate at a rapid pace.” The result is an 
experience of alienation that affects millions of Canadians, and one 
which has been with us for a very long time. It is, after all, fifteen years 
since a Parliamentary Committee issued a report identifying the 
obstacles that disabled persons face and outlining practical steps to 
remove them. Since then, the same issues have come up time and again: 
equal access to transportation, public buildings, facilities and programs; 
equal benefits and protection under the law; equality in employment; in 
short, an equal right to participate in contemporary Canada. There is a 
gloomy sense that, having made a gesture toward accommodation, the 
drive toward full social integration for people with disabilities has 
either stalled or run out of gas. 
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Has anything changed at all? The short answer is yes — to a degree. 
Not only are disabled people more visible in our work-a-day world, 
more of them are playing a productive part in building contemporary 
society. Our streets, buildings and offices are certainly more accessible 
than they were fifteen years ago. Condescension and marginalization 
are giving way to the spirit of integration. All fine, as far as it goes. 


But Canadian law is littered with promises of equality to people with 
disabilities. The Charter, human rights laws and other statutes, all 
contain elaborate guarantees. Yet the people concerned are still 
awaiting commensurate results. Governments in Canada face a clear 
choice: plan systematically to meet their stated objectives within a 
reasonable time frame or prepare to face a period of painful and 
frustrating litigation. Meanwhile, Canadian taxpayers continue to pay in 
all sorts of ways for the inadequacies of the current system — whether 
the costs are measured in social assistance payments to people who 
could be engaged in meaningful work or in the lost contribution of 
people who need better access to training, transportation, or simply to 
the job-site. There is a crying need for leadership on this issue, and we 
feel obliged to say that the Federal Government has not carried its fair 
share of that load. 


A case in point is the National Strategy for the Integration of Persons 
with Disabilities, which will conclude its five-year mandate in March 
1996. Its declared goals were to ensure “equal access, economic 
integration and effective participation by Canadians with disabilities 
in the mainstream of our national life.” The program was backed by 
some $159 million over five years, and ten federal departments were 
supposed to focus government efforts. The Parliamentary Committee 
on Human Rights and the Status of Disabled Persons examined the 
impact of the Strategy in the fall and concluded that, while there was 
no lack of good intentions, programs to benefit people with disabilities 
in a practical way had not been as comprehensive or forceful as they 
should have been. It also took note of the disabled community’s worry 
that the reform of social programs would have a disproportionate 
impact on its members, if only because they rely on those programs to 
an unusual degree. This fear was exacerbated by the release of 
government figures indicating that, over the five years the Strategy has 
been in place, spending on employment programs and services for 
people with disabilities actually declined by about $12 million. 


As a result, the Committee wisely cautioned all levels of government 
not to ignore the danger that people with disabilities could fall between 
the cracks. The community obviously has reason to be apprehensive as 
the Federal Government continues to reassess almost every disability- 
related program it has responsibility for. None more so than the 
proposed transfer of funds to the provinces under the revised Canada 
Assistance Plan. Nearly one-third of those expenditures, some 
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$2.3 billion, is earmarked for income security and support services for 
people with disabilities. Once this responsibility is transferred, they 
worry that other priorities may prevail, leading both to an erosion 

of services locally and a mish-mash of service and non-service across | 
the country. 


As the Committee stressed, disability issues require coordination and 
collaboration within and among governments; the federal authorities 
should therefore develop a genuine strategy covering the whole 
gamut of disability issues: employment, accessibility, quality of life, 
transportation, housing, income security, pensions, and so on. Its 
recommendations also called for the appointment of a Secretary of 
State with specific responsibility for coordinating federal activities; 
continuation of the National Strategy with a guarantee of minimum 
funding; a comprehensive review of federal legislation; and a review of 
the tax system to take better account of the actual expenses associated 
with disabilities. Finally, it urged the Government to follow up on the 
1996 Census with a thorough survey of people with disabilities, 
comparable to that carried out in 1991. As things stand, it appears 

the Government does not intend to do so, an unfortunate decision in 
our opinion. 


LEGISLATION 


For many years we have been advocating an amendment to the 
Human Rights Act that would clearly define employers’ responsibility 
to accommodate people with disabilities. There is nothing very 
complicated or alarming about this proposal; indeed it probably has 
widespread support both within and outside government. The only 
reason it is still not embodied in the law is that other more 
controversial changes to the Act are still up in the air and the 
Government feels it has more pressing things on its plate. As we 
remarked at the beginning of this Report, this is hardly a sound 
justification for inaction. 


Be it said in fairness, however, that there was some positive news on the 
legislative front in 1995. The Department of Justice issued a paper 
outlining proposed changes to the Criminal Code and Canada 
Evidence Act that should make the criminal justice system more 
satisfactory for people with disabilities. They would, for example, 
provide for an interpreter or facilitator for disabled witnesses who may 
require them; permit alternative means of identification such as voice 
line-ups or identification by touch; and allow videotaped evidence from 
elderly or disabled persons. The Commission applauds the Department 
for this initiative; let us now see it embodied in legislation. 
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INDEPENDENCE 


Disabled individuals also contribute to the economic good of the 
nation. In the vast majority of cases they neither wish nor deserve 

to be treated as “dependent”. Their pursuit of equal opportunities in 
employment is therefore not a minority interest but one that concerns 
all Canadians. The most recent statistics on disabled adults who have a 
job show an increase to forty-eight percent from forty percent ten years 
ago. A gain of one-fifth is obviously not insignificant, but an overall 
employment rate of less than fifty percent is hardly cause for self- 
congratulation. Moreover, if one digs a little deeper, it turns out that 
many of these employees have only mild disabilities and that the job 
figures for people who are moderately or severely disabled decline 
rapidly in relation to the degree of disability. 


The reality is that employment gains by people with serious disabilities 
have been achingly slow. Even the introduction of the Federal 
Employment Equity Act in 1986 did little to pick up the pace. Increases 
in representation are almost entirely attributable to an increase in the 
number of employees who identify themselves as disabled; and more 
people with disabilities are still leaving the Federal Public Service than 
are being hired into it. While overall numbers are obviously influenced 
in some degree by personnel cuts and the correlation between age and 
disability, these factors cannot adequately explain a persistent failure to 
hire disabled people in greater numbers. The revised Act will help, no 
doubt, but it cannot replace a genuine management commitment to 
attack the problem directly. 


Job prospects could also be improved by a reformed social security 
system that would no longer consign people with disabilities to a life on 
social assistance or punish them financially for going out to work. In 
too many cases, if disabled people manage to obtain even part-time 
employment, they stand to lose an equivalent amount in disability 
support or their right to subsidized aids and services. These 
disincentives help explain a Statistics Canada finding that, in 1991, one 
in five Canadians with a disability who were outside the labour force 
believed that working would jeopardize their source of income; 

and one in eight feared they would lose their funding for 
disability-related services. 


A 1994 Human Resources Development paper proposed ways to 
modify these policies, and the Government did take some steps forward 
in 1995. As of April, people with disabilities will no longer lose benefits 
because they work as volunteers; they will continue to receive benefits 
for three months to help them through a transition period if they take a 
job; and they will retain benefits while attending school or university. 
Furthermore, those with degenerative or recurrent disabilities who 
attempt to return to work will also have their benefits rapidly 
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reinstated should they be unable to continue. This is a solid start, if not 
quite the comprehensive examination of systemic barriers the 
Government promised in 1994. 


The introduction of new technologies is yet another brass ring for 
disabled people — it promises much but is infuriatingly difficult to grab 
onto. There is no question that these technologies open up workplace 
possibilities that were unthinkable only a few years ago, and similar 
innovations hold much promise outside the work environment. But 
while this makes it possible for people with disabilities to achieve a 
greater degree of independence at work and in their homes, these 
technologies are no panacea. For one thing, they are often costly to 
acquire, and the specific needs of disabled people are not taken into 
consideration as much as they should be at the design stage. As more 
and more services are offered through electronic devices, both the 
government and the private sector have a responsibility to ensure they 
are fully accessible. It is also undisputed that there is a positive 
correlation between employment and education, which for students 
with disabilities means having the necessary equipment and services 

to stay in school. Changes to the Canada Student Loans Program 
introduced this year provide for an annual grant of up to $3,000 to each 
disabled student, which should go some way toward solving the 
difficulties they experience in this regard. 


A very special case of employment in Canada involves the Canadian 
Armed Forces, which offer a chance to serve one’s country while also 
acquiring marketable skills. The Forces, of course, are a very sizable 
employer indeed, and the range of occupations is wide: cook, 
electrician, musician, engineer, radar operator, lawyer, doctor, nurse, 
navigator, computer analyst, to name just a few. But there are problems 
for those who happen to have a disability, however minor. 


The Forces insist that every serving member — chef or clarinetist, tank 
commander or trooper — is first of all a soldier. With this requirement 
we have no problem in principle; but soldiering can include a lot of 
things in practice. We are certainly not promoting the idea that 
seriously disabled persons are suited to physically demanding military 
tasks. But that still leaves a wide range of jobs for individuals whose 
disability is either minor or under effective control. In our view, the 
present rule is unacceptably arbitrary and ignores advances in medical 
treatment. To suppose that people with poor eyesight who can wear 
contact lenses, or with bursitis or asthma or controlled diabetes, must be 
excluded from military service even though there are many tasks they 
could usefully undertake, and for which they are trained, is simply not 
in tune with the times. The fact that so many “exceptions” are in fact 
retained in the Forces seems to bear out our point. However, the courts 
have so far felt constrained to support the position that the requirement 
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is legitimately set out by Parliament in the National Defence Act and 
that “the statute binds”, thereby overriding all considerations of 
accommodation and flexibility. Regrettably, that is where things stand 
for the time being. 


ACCESSIBILITY 


In 1990, we measured the degree to which a sampling of government 
offices across Canada met the Barrier-Free Design Standard of the 
Canadian Standards Association. All fell short. When we checked back 
in 1994, we found that all those involved had developed accessibility 
plans based on that standard, but many were less than fully 
implemented. This year we decided to see how other government sites 
stacked up, among them offices belonging to Public Works and 
Government Services and the Departments of Health and Human 
Resources Development. What we found was that many federal bodies 
are still not committed to the principle of accessibility. The results for 
all forms of disability — mobility, sight, hearing or whatever — were 
not what they could be. Moreover, as we anticipated last year, the 
Government failed to meet its 1995 deadline for bringing all federally 
owned and leased buildings into compliance with the CSA Standard. 
That date has come and gone and no new time frame has been set. It is 
at best slight consolation that the Department of Human Resources 
Development has suggested a number of amendments to the Canada 
Occupational Safety and Health Regulations that will, for example, 
ensure that barricades and guardrails are highly visible, and that people 
with sensory disabilities can be fully aware of safety signs and similar 
warnings. The fact is that the momentum in matters of accessibility has 
regrettably slackened considerably within the federal administration. 


In the meantime, in response to another accessibility survey we did a 
few years back, all the major banks have now developed practical plans 
and made positive changes on this front. They are also beginning to 
offer customer services in alternate formats: credit-card and account 
statements in braille, large-print deposit or withdrawal slips, toll-free 
TTY services, braille keys and large screens on Automated Banking 
Machines. One major glitch remains: a supplementary survey of 
Automated Banking Machines confirmed how hard it is for many 
people with disabilities to benefit from these devices. The machines 
themselves are not the problem; solutions are available, and some are 
as simple as ensuring that ABMs are located at a height accessible to 
wheelchair-users, or reformatting screen layouts for those with visual 
difficulties. As a result, we were encouraged to learn that the 
Department of Industry had approved a project to develop national 
standards for the accessibility of ABMs as part of its overall support for 
the National Strategy. Subsequently, we understand that difficulties 
have arisen over organizational questions; we must urge all those 
concerned to get on with the project. The upshot of any delay is 
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to deny many people with disabilities a service widely used by 
Canadians everywhere. 


Meanwhile, Canada Post has responded positively to the results of 

our 1992 accessibility survey. In 1995, the Corporation reported the 
renovation of some two hundred postal outlets to bring them into 
compliance with the CSA Standard; this will increase to three hundred 
a year over the next few years; and all outlets are to be accessible by 
the year 2005. Until then, a toll-free number and quick-response team 
will provide customers with other means of doing their postal business 
if their local outlet has not yet been brought up to speed. 


This year we tried to discover more generally how employees with 
disabilities were being accommodated within the Federal Public 
Service. Twelve recent or present federal public servants with varying 
disabilities were interviewed about the problems they had faced in 
getting management and co-workers to take account of their condition. 
In a majority of cases, they felt that the managers who had recruited 

or supervised them were insufficiently aware of their right to be 
accommodated, and that the staff they had had to deal with could have 
benefitted from more effective training on accommodation issues. They 
did, however, find that internal and interdepartmental committees 
responsible for disabilities issues had a positive effect on managers, 
particularly when it came to ensuring some consistency of approach. 


ALTERNATE FORMATS 


Many thousands of Canadians are blind or have a visual impairment 
serious enough that they have difficulty reading. When they cannot see 
some publicly available document, they are denied the information it 
contains. The Commission has made this the focus of two surveys, the 
first in 1991 and the second this year. At the time of the earlier study, 
nearly sixty percent of federal departments and agencies did not offer a 
single piece of information in an alternate format. We have since heard 
of numerous efforts by departments to change this situation, but 
disability groups consulted before our second survey experienced many 
difficulties in simply finding out what formats were available. First-line 
staff would direct enquiries to employment equity personnel rather 
than to those directly responsible. And while many of the organizations 
surveyed were aware of the 1994 Treasury Board policy on this subject, 
very few had specific guidelines of their own, and only one-third had 
introduced a quality control mechanism for the materials they did 
produce. Funds were often earmarked to meet alternate format 
requests, but only about half of the departments advertised the 
availability of these products in any way. We strongly recommend that 
all departments clarify the responsibilities of, and provide training for, 
public servants who deal with these requests. They should also publicize 
alternate formats more effectively and develop a plan that guarantees 
their quality. 
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Parliament itself could send a much clearer signal than it has in the 
past. For both symbolic and practical reasons, it is important that the 
reports of Parliamentary Committees be available in alternate formats. 
As far as we can determine, only the Standing Committee on Human 
Rights and the Status of Disabled Persons meets this requirement. We 
wrote to the Chairman of the Committee for Procedures and House 
Affairs in May arguing that the lack of reasonable access to committee 
reports makes it impossible for many blind and visually impaired 
Canadians to participate in the democratic process. We were assured 
that this request had been placed on a list of issues the Committee 
might wish to explore further in the future. Where this issue figures on 
that list is a matter of conjecture. 


CAPTIONING 


Without captioning, television is almost totally inaccessible to many of 
the five hundred thousand Canadians who either are deaf or have 
hearing difficulties. As a result, after repeated calls to have captioning 
made a condition of licence, we welcomed the Canadian Radio- 
television and Telecommunications Commission’s decision in March to 
impose new requirements for service to deaf and hard-of-hearing 
viewers, which will virtually compel English-language television stations 
to caption ninety percent of all broadcasts within eight years. CRTC 
officials intend similar licensing provisions to be applied to French- 
language broadcasters when their licenses come up for renewal shortly. 
Even if we remain short of the ultimate goal of full recognition of the 
right of disabled consumers to equal access, what matters most is that 
there be a plan for progressive improvement. The CRTC decision 
amply meets this criterion and we look forward to its implementation. 


The decision also reflects the tremendous pace of technical innovation. 
Only last year we commented on the technical and financial difficulties 
the House of Commons would face if required to provide captioning of 
its proceedings in both languages. Given the latest technological 
advances, this may now be a real possibility. 


TRANSPORTATION 


Inaccessible public transportation systems create a form of house-arrest 
for people with disabilities. Years of lobbying on their behalf have 
resulted in some advances, but there is now a fear that a broader move 
toward deregulation may erode these advances and reduce the 
likelihood remaining barriers will be removed. Proponents of 
deregulation argue that voluntarily negotiated guidelines will ensure 
equal access; disability groups counter that consensus guidelines have 
never been sufficient and will likely result in inconsistent practices 
across the country. In our view, the Government cannot simply walk 
away from its obligation to guarantee disabled travellers fair and 
reasonable access to public transport. We were therefore encouraged 
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to see that, despite withdrawing as much as possible from the 
transportation business, it proposes to retain the authority of the 
National Transportation Agency to examine complaints filed by people 
with disabilities. 


The NTA has in fact proven to be an effective player on a broader 
front. It has, for example, spearheaded the call for transportation 
employees to receive training on disability issues, culminating in the 
introduction of industry-wide regulations. In March, safety regulations 
that require air carriers to brief passengers whose physical or sensory 
disabilities prevent them from following the normal flight briefings 
were brought into effect. The NTA is also investigating how well such 
people are able to obtain other information regarding boarding times 
and other matters of interest to all travellers. 


Standards for other modes of transport are still in the making. Terms 
and conditions of carriage by rail, which will cover everything from 
check-in at one end to baggage-retrieval at the other, are being 
discussed with consumer and industry groups before implementation 
in 1996. Similar standards are gradually being introduced by bus 
companies, several of which offer accessible buses. Greyhound Lines of 
Canada announced in the spring that wheelchair-accessible coaches are 
now operating on several high-volume routes in British Columbia, 
Alberta, Manitoba and Ontario. Unfortunately, the accessible routes do 
not always connect to one another, and transportation by bus from one 
city to another will obviously be less useful if municipal transportation 
systems are themselves inaccessible. 


Finally, there remains the long-standing question whether an attendant 
accompanying a disabled person should be charged by the airlines at a 
reduced rate or not at all. Almost fifteen years after a Parliamentary 
Committee recommended that such attendants not be required to pay 
passage, and fourteen years after the NTA’s predecessor issued a 
decision to that effect, the issue remains in limbo. We previously 
reported the airlines’ apparent willingness to charge the attendant one- 
quarter of the normal price, and the firm conviction of the disabled 
groups that no charge at all should be levied. As things stand now, the 
industry is charging the attendant half the price of the disabled 
passenger’s ticket, albeit for a wider range of flights. This sounds 
suspiciously like one step forward and two steps back. A related 
question, whether individuals whose disability requires them to occupy 
more than one seat should be assessed an extra charge, also shows no 
sign of settlement. Ironically, the cost to all parties of pursuing this 
debate over so many years may well have exceeded the cost of making 
the accommodation in the first place. 


EMPLOYMENT 


The overall numbers of disabled people working in the federal sector 
remains derisory. According to Treasury Board’s own estimates the 
figure for the Public Service should be close to 11,000, but in fact only 
some 6,600 are employed at this time, and more are leaving the service 
than are being hired into it. For companies under federal jurisdiction 
the figure is also less than three percent of the total workforce. In a 
world without employment barriers people with disabilities might 
reasonably expect to hold some 40,000 positions in this sector. At 
present they do not come close to half that number. 


That is not to say that no one is making an effort to recruit disabled 
persons. The Bank of Montreal has been showing initiative in this 

area for some time, and more recently the Royal Bank, as part of a 
complaint settlement, announced that it would significantly increase the 
number of employees with a disability. Even in the Federal Public 
Service, where job opportunities have recently been in short supply, 
Treasury Board published two guides to managers on how to 
accommodate disabled people, including those with developmental or 
psychiatric disabilities. Suggestions include more flexible schedules, job 
coaches or mentors, allowing workers to swap tasks, or granting them a 
day off when they feel particularly stressed. The attraction of these 
guides is that they deal with attitudinal barriers head on, and the hope 
is to create a working environment that encourages people with 
disabilities to remain in the service. 


DRUG TESTING 


Our position on drug testing is well known. We neither condone drug use 
nor dismiss the negative consequences it may have for individuals and 
organizations; but we have yet to see any solid evidence in favour of 
across-the-board testing of entire industries or categories of employee. 


A case in point was the drug testing policy set up by the Canadian 
Armed Forces in 1992, which included random, mandatory, across-the- 
board drug testing. We raised objections with the Chief of the Defence 
Staff, and in January this year we learned that this program had been 
suspended. A 1994 survey suggesting a decline in the use of illicit drugs 
over the previous year was a major factor in this decision, and 
supported the argument we have always made that a scatter-gun 
approach to testing is costly, intrusive and unnecessary. We hope that 
similar logic will be applied to the Toronto Dominion Bank’s drug- 
testing policy when it is re-examined in 1996. The previous Tribunal 
decided, on the basis of a technicality, that the policy was not 
discriminatory under the Human Rights Act. The Commission has 
appealed that decision to the Federal Court. 
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AIDS 


What is the Canadian Human Rights Commission’s interest in the 
AIDS problem? The answer should be clear enough: in Canada the 
disease tends to be associated in many people’s minds with groups that 
are already marginalized and of direct concern to the Commission 
because they are subject to discrimination. The problem is compounded 
because there is a two-way relationship between discriminatory 
practices and the matter of public health. As a result, it seems no 

more than common sense to endorse the view of the World Health 
Organization that everyone “has the right to be able to avoid infection, 
the right to health care, if sick with AIDS, and the right to be treated 
with dignity and without discrimination . . .” 


Canada’s first National AIDS Strategy of 1990 clearly recognized the 
connection between AIDS and discriminatory practices. Indeed, many 
individuals in high-risk groups simply refuse to be tested because they 
are anxious to avoid the social consequences of the disease. This in turn 
aggravates the public health problem. Unfortunately, Canada’s current 
approach to HIV and AIDS does not take sufficient account of these 
broader societal concerns. Only by tackling the barriers of 
discrimination, through legislation and an active program of education, 
can we hope to reduce a particularly unpleasant form of intolerance 
that, it is not too much to suggest, favours the spread of disease. 


AIDS in Prisons 


Last year we regretted the Correctional Service’s rejection of 
recommendations by the Expert Committee on AIDS in Prisons that 
would allow inmates access to clean syringes or needle-cleansing 
equipment. This year the Service authorized the distribution of bleach 
in all institutions. This is good news. A working group has also been 
established which will, among other things, establish the necessary 
distribution programs and develop appropriate national guidelines. This 
is not, however, the end of the story. While congratulating the CSC on 
its decision, participants in the working group asked why it was not 
considering a pilot project for the provision of sterile needles. This 
measure is in effect in some prisons in Switzerland and has been 
recommended by the Expert Committee on AIDS in Prisons and by 
the World Health Organization. For our part, we expect continued 
practical action to ensure that the number of reported cases of 
HIV/AIDS in federal prisons does not continue to rise, as it did again 
in 1995. No one doubts the need to reduce the use of drugs in prisons, 
but that should not be inconsistent with the duty to prevent them from 
becoming breeding grounds for AIDS or other communicable diseases. 


RACE, ORIGIN 
AND RELIGION 


This year’s anniversary ceremonies to commemorate the defeat of the 
horror that was the Nazi regime, juxtaposed with continuing fissures 

in the edifice of human solidarity, bear witness that racism and 
xenophobia are constants of the human condition and something which 
every society must be prepared to deal with firmly and directly. The 
manifestations of ethnocentrism — to use that term in its broadest 
sense — are virtually unlimited, ranging from efforts to demonstrate 
the superior qualities of certain groups, or doctrinal claims for the 
primacy of some revealed religious truth, all the way to the more 
common-or-garden varieties of chauvinism or bar-room bigotry that we 
encounter every day. 


In Canada, we cannot help but be aware of a multiplicity of ethno- 
cultural loyalties and systems of identification. But while local 
allegiances are often the most passionately felt, we venture to hope that 
most Canadians see more to their country than that, and that they also 
aspire to some overriding sense of community that helps to distinguish 
Canada from other nations. Paradoxically perhaps, it is precisely 
because the opportunities for intolerance are unusually rich in a 
country of immigrants such as ours that Canada sets such store by the 
principles of equality and non-discrimination. We may not always live 
up to them in practice, but without those civic standards Canada would 
unquestionably lose an essential part of itself. 


In choosing to declare 1995 the International Year of Tolerance, the 
United Nations was no doubt conscious of the many localized forms of 
intolerance that have taken over where the Cold War left off. It is easy 
to feel surfeited by an unending series of Years and Days that make 
claims on our compassion, but it would be hard to imagine any appeal 
more urgent for Canadians than the call for tolerance. This year’s 
Annual Report from the International Committee of the Red Cross 
takes note of over fifty local wars and conflicts around the globe, and of 
roughly twenty million people driven from their homes in the process. 
Both nationally and internationally, the ability to practise tolerance in 
all its forms could prove decisive to our survival. 


A WATCH ON HATE 


That said, it is obviously not enough to preach what the Director- 
General of UNESCO has called “a culture of peace.” That the power of 
prejudice and mistrust is deaf to argument was no less clear in Canada 
this year than in previous years. What may be changing — we hope — 
is the public determination not to allow any aspect of intolerance to go 
unremarked or unchecked. 


Having entered the so-called Information Age, we immediately face 


three fateful questions: what kinds of information are now enjoying the 
freedom of that famous highway; what should we do to reconcile that 


35 


36 


freedom with the reasonable protection of civil society; and what can 
we do, given that this particular genie is well and truly out of the 
bottle? These themes became the object of some discussion in 
Parliament in the spring when a Private Member’s motion urged the 
government to “move with speed to adopt legislative measures aimed 
at stopping the spread of hate propaganda via the electronic 
information highway while simultaneously preserving legitimate use 
of the freedom of speech and expression.” In the ensuing debate it 
emerged that systems such as the Internet are indeed being used by 
promoters of hate and discrimination. That being so, the Commission 
tends to share the view that the public interest in preventing social 
harm cannot rely totally on the self-censorship of the users. There are, 
regrettably, some forms of speech that pose a more general threat to 
our ability to live together in mutual tolerance and common decency. 
So what can we do about it? 


Similar questions were debated when the Canadian Human Rights Act 
was being fashioned two decades ago, and at that time Parliament 

saw fit to put a damper on hate propaganda insofar as it might be 
transmitted by telecommunications facilities. This limited provision has 
proven its worth, but any attempt to move further is constrained by the 
extent of the public authorities’ capacity to act in that particular field, 
and by legitimate concerns to protect freedom of speech. The 
propaganda wars that the information highway makes possible have 
barely begun, for infinitely more information — and disinformation — 
can now be widely transmitted than could have been imagined even a 
decade ago. While this also presents unparalleled opportunities to the 
advocates of tolerance and mutual respect, the result for the time being 
is a murky universe of competing doctrines in which those who believe 
both in free speech and in protecting the vulnerable must ponder their 
next move. At all events, the Commission’s position at this point is 
relatively clear: we have jurisdiction in this matter, as the Internet 
operates via telecommunications undertakings; if there are complaints 
about hate messages that appear well-founded we will pursue them; 
signals from abroad may, however, be impossible to deal with; and even 
in Canada the somewhat chaotic condition of the Internet will not 
make hate-mongering an easy target. 


The importance of dealing with hate propaganda openly and directly 
was borne out in several ways in 1995. The Commission itself continued 
to challenge several racial-supremacy groups, using the means provided 
for by the Canadian Human Rights Act. What is most noteworthy, 
however, is that, successful as we are in obtaining injunctions against 
manifestly offensive hate-lines, the underlying activity persists. One 
suspects that telephonic hate messages are but the tip of a larger 
iceberg. If, as one observer rather dramatically put it, “intolerance is the 


mmm 


major growth industry of the 1990s”, then Canada as much as any 
country in the world needs to take a principled stand not simply 

to condemn but to counter it by every means that it can legitimately 
muster. 


The Canadian Radio-television and Telecommunications Commission 
has the unenviable task of representing the public interest in regulating 
what can be broadcast to Canadians. Among other competing 
considerations, it tries to take account of the Broadcasting Act’s call to 
“encourage the development of Canadian expression by providing a 
wide range of programming that reflects Canadian attitudes, opinions, 
ideas, values and artistic creativity.” It goes without saying that not all 
opinions, ideas and values will coincide with one’s own. Along with 
their respect for diversity, Canadians believe strongly in the freedom to 
speak their minds. We therefore have to guard against an over-reaction 
that assumes every reference to ethnicity to be either offensive or 
dangerous. Better to keep our powder dry for the unmistakably vicious 
propagation of racial, religious and other slurs than to start at every 
stereotype. Unlike some other countries, Canada has seen fit to place 
some limits on absolute freedom of speech; we do well to use such 
powers selectively and for very good cause. 


THE SOMALIA INQUIRY 


The Commission of Inquiry that is looking into racially tinged incidents 
involving Canadian military personnel in Somalia has raised serious 
doubts, not just about discriminatory attitudes in the Forces but also 
about their readiness to correct them wherever and whenever 

they occur. 


The case for greater vigilance was voiced in a submission to the 
Commission by the Canadian Jewish Congress urging it to consider the 
broader implications of allowing known racists to serve in the Canadian 
Forces. As the Congress pointed out, such revelations as have emerged 
so far have shaken public trust in the integrity of an institution that 
Canadians regard with justifiable pride. Any appearance that the CAF 
may have glossed over some gross departures from our declared 
hostility to racial discrimination casts a wide pall of shame on our 
country. In the event, the Commission concluded that it did not have a 
mandate to look into the extent of racism in the Armed Forces 
generally, but that does not absolve the Forces from a public duty to 
put their own house in order. If peace keeping is to be the typical 
Canadian mission abroad, it should be obvious that there can be no 
place for racist peace keepers. It should also be said in fairness, at the 
same time, that the Armed Forces have acted decisively at the policy 
level by establishing clearer and stronger internal guidelines for dealing 
with racist conduct in the future. 
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THE CANADIAN EXPERIENCE 


It is part of our official discourse that this is a land that both celebrates 
its differences and scorns to use them as a basis for unfair and 
undemocratic distinctions. Unfortunately, this fine-sounding ideal 
remains rather remote from the experience of no small number of 
Canadians. To be honest with ourselves, we must begin by admitting 
that not everyone rejoices at “the changing face” of our country. Nor is 
it the case that Canada opens its arms equally and impartially to all 
comers, or looks amiably on all their cultural particularities. Everybody 
knows that such preferences exist; the task of a society that is truly 
committed to human rights is always, to some extent, to defy its 

own prejudices. 


We should also keep in mind that discriminatory attitudes and acts are 
not necessarily aimed at the least advantaged. Nineteen ninety-five 
witnessed several cases of vocal resentment directed against relatively 
affluent Asian minorities in cities like Toronto and Vancouver who 
have, quite legitimately, moved into neighbourhoods with different 
ethnic traditions. Their increased visibility produced its particular kind 
of backlash, which in this case took the form of suggestions that such- 
and-such a community was too “concentrated” or “exclusive”, or 
insufficiently “diverse”. What was perhaps most positive about these 
outbursts was that, once the dust began to settle, they almost always led 
to a greater dialogue and a determination on all sides to do better. A 
story of “overly prominent” Chinese-Canadians in Vancouver, for 
instance, led to the publication of some advice in that city’s Ming Pao 
Daily News suggesting that Canadians of Chinese origin might do more 
to avoid raising intercultural resentments and to examine their own 
propensities toward racial prejudice. This is good advice for all 
Canadians and, on the whole, we seem inclined to take it to heart. 


ASKING THE QUESTION 


One might well ask — and many do — whether the ideal of a colour- 
blind and ethnically harmonious society would not be better served by 
putting such differences to one side rather than by perpetuating them 
through a form of official hyphenization. If we are all Canadians 
together, why do we continue to qualify our geographic or 
administrative identifiers with other words like Asian, Black, Muslim, 
White or Allophone? 


The appropriateness and usefulness of these tags was spotlighted in 
September when Statistics Canada announced that it would include a 
question on race in the 1996 Census. The decision brought about 
predictable grumbling to the effect that “identity politics” was already 
causing enough harm in this country without encouragement from the 
public authorities. In our view these observations, while understandable, 
are largely misplaced. In the first place, it should not go unrecorded 


that a respondent may still reply “Canadian” to the existing question 
concerning ethnic or cultural ancestry. The new question seeks to 
specify whether the person is White, Chinese, Black or any one of ten 
broad race-related categories. This seems to us entirely reasonable in a 
pluricultural society which needs to understand itself. Countries like the 
United States and Australia, which also have a varied make-up, have 
found a similar question appropriate for many years. 


IMMIGRATION AND REFUGEE POLICY 


Canadians need no definition of race to tell them that the composition 
of this country’s population has been visibly changing over the past two 
or three decades. Since the selection of immigrants and the approval of 
refugee claimants manifestly cannot operate purely on a first-come- 
first-served basis, the question arises, not whether Canada vets 
candidates for admission, but how it does so: what rules it applies and 
whether these are consistent with our human rights commitments. 


In 1994 the Federal Government set itself to develop a more coherent 
and accountable strategy for determining how Canadian citizenship 
may be acquired. Following a process of review and consultation, the 
Department of Citizenship and Immigration decided in 1995 to 
introduce a Right of Landing Fee that would charge all adult 
newcomers to Canada (refugees included) approximately one thousand 
dollars to help defray the costs of their settlement. When this is added 
to an existing administrative processing fee, each candidate over 
nineteen would be required to come up with close to fifteen hundred 
dollars, a sum which is obviously much harder for some than for others 
to put their hands on. In an attempt to balance humanitarian 
considerations with financial constraints, the Government also 
introduced a program that provides interest-free loans to refugees and 
interest-bearing loans to immigrants, with a maximum repayment 
period of sixty months. 


A number of objections have been raised to the landing fee, notably 
insofar as it could have a differential impact on immigrants from poorer 
countries and is inappropriate for refugees. The fear is not that the new 
policy is racially targeted in itself but that it will primarily deter 
immigrants and refugees from Third World countries, most of whom are 
not only relatively poor but also non-white. The Minister responsible 
has undertaken to have his department keep close watch on these 
potentially discriminatory aspects. For our part, we believe at a 
minimum that, loan or no loan, a landing fee for refugees is not a 

good idea. 


RULES OF ENTRY 


Over its lifetime, Canada’s immigration rules have varied almost as 
much as the annual numbers of new Canadians. The latest policy 
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changes are only the most recent efforts to rationalize the composition 
of our immigrant and refugee intake while taking account of Canada’s 
social evolution as a whole. Although frankly racist rules generally 
disappeared from the books many years ago, it does not take much 
thought to realize that virtually any combination of selection and 
ranking rules will tend to differentiate on racial or ethnic lines, if only 
because the pool of potential immigrants is anything but homogenous 
in those respects. 


There are also several popular myths that help to drive the wheels of 
policy where immigration is concerned: first, that there are too many 
immigrants (period); second, that there are too many immigrants of 
relatively exotic origins; third, that immigrants take jobs from non- 
immigrants; and fourth, conversely, that immigrants over-use the 
country’s social programs. That this spectre of an indigestible influx of 
job-snatching welfare cheats has virtually no basis in reality does not 
prevent our self-appointed guardians from wanting to engineer a more 
acceptable or less stressful mix. 


So are there racial or ethnic biases in the way Canada’s immigration 
rules are framed and applied? The answer is probably yes; what is less 
clear is whether any other rules of human devising would be more 
impartial in those respects. Granted rules that are not openly 
discriminatory, the biggest threat to human rights is the context and 
manner of their application. It is easy to spot arbitrary acts, but any 
system of selection that allows for the allocation of points on qualities 
that range from “vocational preparation” to “personal suitability” can 
hardly hope entirely to escape ethno-cultural bias or administrative 
abuse. At the same time, Canada’s immigration and refugee rules do 
appear to work rather better than most, and we also have the means 
and the will to keep the system honest. 


One positive change deserves to be mentioned in that regard. 
Regulations introduced in November 1994 now allow unsuccessful 
refugee claimants who have been under removal orders for more than 
three years to apply for permanent resident status, provided they can 
demonstrate that they have started a new life in Canada and have 
contributed to the country by holding a job for a minimum of 

six months. 


CITIZENSHIP 


Two aspects of the citizenship question drew some attention in 1995. 
The first concerned privileges which accrue to full-fledged Canadian 
citizens but not to permanent residents, or “landed immigrants” as they 
used to be known. The second posed the question whether people in 
that situation who are convicted of a serious criminal offence should 
be deported. 
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In two actions brought before the Federal Court, the plaintiffs argued 
that a section of the Public Service Employment Act that gives 
employment preference to Canadian citizens violates the equality rights 
contained in section 15 of the Canadian Charter. The Government 
countered that the limited preference involved was intended to 
enhance the value of citizenship and encourage permanent residents 

to naturalize. In the event, the Court ruled that, while this provision 
clearly does discriminate on a prohibited basis (origin), it is nonetheless 
a reasonable limitation of the kind protected by section 1 of the 
Charter and is proportionate to the intended benefits. In short, the 
objective of the citizen preference was sufficiently beneficial to 
outweigh any infringement of individual rights. This decision has been 
appealed to the Federal Court of Appeal. 


The second issue was debated in the House of Commons on the basis 
of a Private Member’s Bill to amend the Immigration Act and Transfer 
of Offenders Act to allow the courts to order the deportation of any 
permanent resident convicted of a serious criminal offence (one 
punishable by ten or more years of imprisonment). Those opposed to 
the Bill wondered whether it was appropriate to treat deportation as 

a “punishment” and what impact this was supposed to have on 
criminality among immigrants. It seems to us clear that crimes 
committed by immigrants, and a fortiori by those who belong to a 
visible minority, attract a public reaction which goes beyond the normal 
disapproval accorded to similar crimes committed by Canadians. There 
is also a feeling that criminal immigrants are intrinsically less deserving 
of the protections provided under Canadian law — if only because they 
are seen as foreigners who have somehow broken faith with their hosts. 
Understandable as this reaction may be — and particularly in response 
to violent crimes committed by individuals already fighting a 
deportation order — we must realize that it also feeds a stereotypical 
association of criminality, foreigners and colour, which in turn 
reinforces discriminatory behaviour. 


EMPLOYMENT 


As we Said at the outset, ethno-cultural discrimination covers a 
multitude of sins, from casual name-calling to organized exclusion. 
Some of these are more amenable to measurement than others, and 
one of the most suggestive indicators is relative access to employment 
opportunities. In that context, the data gathered under the federal 
employment equity program do not seer to point to a race-related 
problem; visible minorities hold a good share of the jobs involved, 

at 8.3 percent compared with an overall labour force availability of 
9.1 percent. But when the figures are broken down further, the 
implications may be less rosy. For some groups there may be problems 
in winning promotions, for example, while for others, there are 
difficulties simply getting one’s foot in the door. 


At 
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However we choose to measure it, this correlation between race and 
opportunity is clearly not coincidental. Among the more striking 
examples, the Commission has recently been involved in complaints _ 
involving barriers to employment and promotion in the Federal Public 
Service. Taken together with overall participation figures which are 
hardly encouraging by comparison with the private sector (4.1 percent 
as against 8.3 percent), we felt it worthwhile to propose to the Treasury 
Board and the Public Service Commission that a more systematic study 
of a cross-section of departments be conducted with a view to assessing 
the situation more thoroughly. We hope to have results to report 

iH 1996; 


At a World Summit for Social Development in Copenhagen last March, 
political leaders from around the world declared that “social and 
economic development cannot be secured in a sustainable way without 
the full participation of women.” They added that “equality and equity 
between women and men must be the centre of economic and social 
development.” No one questions the principle that the contribution of 
women is crucial to any meaningful definition of social development. 
Doubts do arise, however, when one asks how women’s position in 
society translates into effective equality with men: equal presence, 
equal opportunity and equal weight in how our world and our country 
are actually run. Seen in this light, there is a real risk that a double 
standard will apply, and that concerns that are more specific to 
women’s freedom, health, security and conditions of employment will 
remain subordinate to male interests. 


UN WORLD CONFERENCE ON WOMEN 


Delegates from almost two hundred countries considered these and 
other issues at the Fourth World Conference on Women in Beijing in 
September. In her address to the Conference, Canada’s Secretary of 
State for the Status of Women made the point that, while the first such 
encounter had taken place twenty years earlier, there was still no 
country in the world where women were genuinely equal — “not in 
pay, nor in status, nor in opportunity or power.” In reaffirming that the 
human rights of women are universal and indivisible, the Minister 
pledged Canada’s “unflagging commitment” to work toward equality 
between the sexes in a spirit of cooperation with all nations. 


-~The Conference made a practical start by adopting a Platform for 
Action to the year 2000. Negotiations on its substance were sometimes 
contentious, but in the end major issues of poverty, health, violence, 
economic equality and human rights were all included, and the 
Platform also underlined the fact that many women face additional 
barriers to equality by reason of their race, religion, disability, or some 
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other compounding factor. The Commission is naturally proud of 
Canada’s role in achieving some of the key elements in the Platform, 
perhaps most of all in the reaffirmation of the universal nature of 
women’s human rights and fundamental freedoms. This principle 
consistently comes under fire from cultural relativists, and women 
everywhere know that it is but a short step from there to the 
stratification of rights and freedoms by sex. Universality is the heart of 
any solid human rights regime. 


THE CANADIAN STAGE 


Important as it may be to offer a lead where we can, the best measure 
of Canada’s commitment to women’s rights is day-to-day achievements 
at home. In the course of the year, there were positive developments in 
several areas outlined in Canada’s report to the UN Conference. 
Measures to curb violence and harassment against women, new 
facilities for women in federal prisons, and steps toward financial 
equality for women entrepreneurs, to name just a few. In the areas of 
refugee status and women’s health, problems were identified, 
recommendations made, and indeed some action taken. For its part, the 
-~ Commission has continued to work on the problem of workplace 
harassment, both through our complaints process and by helping 
organizations to refine their harassment policies. We also persevered in 
our efforts to ensure that women are successfully integrated into the 
Canadian Armed Forces. And a new Employment Equity Act will 
\_continue to apply pressure for more effective equality in the workplace. 


VIOLENCE 


The Beijing Conference not only made the obvious point that violence 
against women directly contradicts the objective of equality, it also 
recognized that some groups of women are particularly vulnerable and 
asked what member states were doing about it. Among the steps it 
recommended were the enactment and periodic review of legislation to 
prevent violence. This year the Parliament of Canada considered two 
such pieces of legislation. 


In June, Parliament removed the defence of extreme intoxication from 
the Criminal Code for crimes such as sexual assault, a change which 
became necessary after the Supreme Court concluded that intoxication 
could be a defence if the person concerned was so intoxicated as to be 
in a state of virtual automatism. The amendment creates a “standard of 
care” that applies to anyone who harms another person while in a state 
of intoxication, and anyone departing from this standard will no longer 
be able to use the automatism defence. In July, another Bill amended 
the Criminal Code to enable victims of assault to seek restitution from 
the perpetrator. This change also makes it possible to consider evidence 
that the offender abused a position of trust or authority in relation to 
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the victim, which could then be taken into account as an aggravating 
factor in the sentencing process. 


The Supreme Court heard two cases during the year which revolved 
around the question whether assault victims’ past medical and 
counselling records should be disclosed, and how to test their relevance. 
In December, the Court held that, in some instances, accused persons 
should have the right to alleged victims’ records. While supporting 

the limited release of this information, Justice L’ Heureux-Dubé 
nevertheless warned that “the courts must take care not to create a 
class of vulnerable victims who have to choose between accusing their 
attackers and maintaining the confidentiality of their records.” 


Legislation was also brought forward to deal with female genital 
mutilation. In December, the Minister of Justice introduced a Bill which 
would amend the Criminal Code to make it clear that this practice 
constitutes a criminal offence, and expressly provide that persons under 
the age of eighteen cannot consent to this operation or have any other 
person consent for them. While specific legislation is doubtless helpful, 
an effective education program will also be needed if the practice is to 
disappear as a matter of fact. And it will be no less important to ensure 
that information is made available in languages and formats that are 
readily intelligible to recent immigrants from countries where genital 
mutilation remains a common practice. 


Meanwhile, in a significant Federal Court decision in this area, Justice 
Jean-Eudes Dubé ordered the Immigration and Refugee Board to hold 
a second hearing in the case of a woman from Ghana who claimed she 
would be forced to undergo female circumcision if she returned to that 
country. Describing female circumcision as a “cruel and barbaric 
practice”, he concluded that the Government of Ghana had failed to 
demonstrate any intention of protecting its female citizens from the 
“torture of excision”. A month later the Board granted the young 
woman refugee status. 


FEMALE REFUGEES 


Women and children make up eighty percent of refugees throughout 
the world, and it is widely agreed that there should be more equal 
treatment of the sexes in the refugee determination process. In June, 
the Parliamentary Committee on Citizenship and Immigration noted 
that the UN High Commissioner had drawn particular attention 

to the plight of women refugees. Not only were their numbers 
disproportionately high, but their particular vulnerability made it 
necessary to tailor refugee procedures more effectively to the 
differences between the sexes. The Committee also pointed out that 
more men than women claimed refugee status from within Canada: in 
1993 and 1994, approximately sixty-one percent of refugee claimants in 


this country were men and thirty-nine percent women. It attributed this 
difference in part to the fact that more men than women had the means 
to travel to Canada to present their claims. 


While refugee claimants who are already in Canada are in effect self- 
selecting, others are selected overseas by a government-controlled 
process. The Committee therefore anticipated that the latter process 
would lend itself to a more equal distribution of the sexes. That this was 
not in fact the case seemed to be attributable to various factors, of 
which at least some might respond to more sensitive government 
procedures. The Committee also expressed concern that only refugees 
abroad were required to satisfy Canadian officials that they would be 
able to establish themselves successfully in this country. The factors that 
go into assessing this qualification (e.g. education, language and job 
skills) are not of a kind to favour refugee women. The point to be made 
is that it is within the power of Canadian officialdom to take greater 
account of sex-related disparities that exist in the country of origin and 
to do what they can in the selection process to redress them. 


HARASSMENT 


In November, the Chairman of the Public Service Staff Relations 
Board observed that employers who become concerned about 
harassment only when there is a crisis are “foolish”. Employers may be 
driven by “the bottom line”, but harassment also has implications for 
the balance sheet; it can “impact on productivity and cost employers 
enormously.” He strongly advised employers not to wait for the first 
multi-million dollar harassment suit to be won before dealing with 

the issue. 


There are many forms of sexual harassment, and some are easier to 
identify and deal with than others. The Commission continues to 
investigate complaints on this ground, and in a reasonable proportion 
of cases we are able to satisfy ourselves that the complaint is justified 
and obtain some measure of redress. But the assumptions that often 
underlie harassment cases cannot be corrected simply by the uncertain 
expedient of laying individual complaints. Organizations must 
themselves take responsibility for making sure that the workplace is 
not abused in this way, and the Commission therefore spends 
considerable time offering advice and suggestions on how this can 

be done. 


The Canadian Armed Forces is one organization that has begun to take 
this advice to heart. In June, the Forces distributed the latest version of 
its harassment policy, accompanied by the message that harassment of 
any kind would not be tolerated in the CAF. Leaders at all levels are 
required to take prompt action whenever they witness or are made 
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aware of harassment. It now remains to be seen how these measures 
will work out in practice. 


Another way in which all organizations can become more active in this 
area is by providing their employees with appropriate training, to 
ensure that it is clear to everyone what sexual harassment involves 

and what to do about it. The RCMP has introduced a praiseworthy 
procedure to that end: all its members are required to acknowledge, 

in writing, that they are aware of and will abide by its policy on 
harassment; they will no longer be able to claim that they are ignorant 
of their responsibilities. 


WOMEN IN THE ARMED FORCES 


It has now been six years since a Human Rights Tribunal ordered the 
integration of women into the Canadian Forces. The Commission is 
pleased by the Forces’ cooperation with our officials during the past 
year, but the rate of integration itself remains extremely slow. We 

are particularly concerned about the sizeable number of combat 
occupations in which there are very few women. In 1995, more than 
half of the thirty-one combat occupations contained fewer than ten 
women, and in all they accounted for only 1.4 percent of the non- 
commissioned members and 3.7 percent of the officers. 


In 1987, the Supreme Court of Canada made it clear that the presence 
of a significant number of individuals from a previously excluded group 
was essential to eliminating “tokenism”. The Chief Justice of the day 
observed that, once a critical mass had been created in the workforce, 
there was “a significant chance for the continuing self-correction of the 
system.” As total numbers in the Canadian Armed Forces decline, a 
critical mass of female members becomes even more important. At 
present, the problem is particularly pronounced for non-commissioned 
members in the Land and Maritime Commands, and there is no sign it 
is being rectified, as ordered by the Tribunal. 


In the fall, Canadian representatives took part in a meeting of the 
NATO Committee on Women in the Armed Forces. They distributed a 
paper entitled Gender and Military Performance, which concluded that 
good recruiting, selection and training are essential for the integration 
of women into all the aspects of the military. It seems to us the 
corollary would be that, if each Command reviewed how it recruits, 
trains and promotes its members, and deliberately modified those 
practices that act as barriers to women, then the prospects for full 
integration would be substantially improved. Conversely, any 
Command that failed to take such action could not be said to be taking 
the integration of women seriously. As things stand, and whatever the 
study papers may say, the seriousness of some Commands is very much 
open to question. 
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WOMEN IN PRISON 


Relatively few women are sentenced to federal penitentiaries — less 
than three percent of the total federal offender population. Until this 
year, the only facility for federally sentenced women had been the 
outdated Prison for Women in Kingston, Ontario. A 1990 Task Force 
recommended that it be closed and replaced by four regional facilities, 
a recommendation adopted by the Federal Government. In due course, 
Truro, Joliette, Kitchener and Edmonton were chosen as the locations 
for four regional prisons, and the Truro and Edmonton facilities opened 
in November. The Task Force also stressed the need to respond to the 
particular concerns of aboriginal women and recommended that an 
Aboriginal Healing Lodge be developed by native people in 
partnership with Correctional Service Canada. A committee of both 
aboriginal and non-aboriginal representatives selected the Nekaneet 
Reserve in Saskatchewan as the location for the Lodge, and the first 
aboriginal women were transferred in November. 


In February, the Federal Government announced a Commission of 
Inquiry into Certain Events at the Prison for Women in Kingston, 
headed by Madam Justice Louise Arbour. The “events” in question 
included the deployment of an all-male Emergency Response Team 
and the segregation for up to eight months of some female inmates 
allegedly involved in disturbances at the prison in April 1994. The 
Commission of Inquiry began hearing evidence in September, and 
Justice Arbour is to submit her report by the end of March 1996. 
She will make independent findings of fact regarding those events and 
recommend any improvements to the policies and practices of the 
Correctional Service that may be required. 


Later in the year, the Solicitor General and the Minister of Justice 
announced the appointment of Judge Lynn Ratushny to conduct a 
review of cases involving women convicted of killing abusive male 
partners or guardians. As a result of a 1990 Supreme Court decision, 
a woman in an abusive relationship who reasonably fears death or 
grievous bodily harm and uses appropriate force in response to that 
threat, may raise the “battered wife syndrome” as a defence to the 
killing of her partner. Judge Ratushny is to make suggestions on 

how this defence could be clarified and provide advice on whether 

or not the law in this area should be reformed. She may also make 
recommendations to the Minister of Justice on the appropriateness of 
invoking the royal prerogative of mercy in the case of women already 
serving sentences arising from situations of this kind. 


HEALTH 


The Canadian Advisory Council on the Status of Women’s Symposium 
on Women and Health has again drawn attention to the need for more 
specific policies in the area of women’s health. Income and social status 
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were identified as the two most important determinants in this area. 
Since some of the most vulnerable groups are single mothers, 
unattached women over sixty-five, women with disabilities and 
aboriginal women, the Symposium recommended that future federal 
and provincial health surveys should collect and analyze data in ways 
that take better account of all the relevant variables. 


A related problem for large numbers of immigrant, refugee and racial 
minority women concerns inadequate English and French language 
skills and the lack of language training to help improve them. The 
present linguistic barrier was described as “so massive” that many such 
women are discouraged from even attempting to access health and 
social services except in a crisis. We have expressed concern about the 
availability of language training for immigrant and refugee women on 
more than one occasion in the past. Given governments’ present 
preoccupation with finding savings, we would strongly urge that this not 
be done at the expense of this very important program for female 
immigrants and refugees. 


One matter of growing importance for Canadian women is the ethics 
and safety of the new reproductive technologies. In July, the Minister of 
Health provided an initial response to the recommendations of the 
Royal Commission that legislation be introduced to prohibit such 
practices as the sale of eggs, sperm or foetal tissue. As an interim step 
toward a more comprehensive regime to be announced early in 1996, 
the Minister called for a voluntary moratorium on a variety of 
technologies and practices, including sex-selection for non-medical 
reasons and the buying or selling of eggs, sperm and embryos. She 
argued that these technologies “threaten human dignity . .. present 
serious social, ethical and health risks ... and treat reproduction, 
women and children as commodities.” The Department of Health is 
also preparing regulations under the Food and Drugs Act to minimize 
the risk of transmitting infectious diseases through donor insemination. 


FINANCIAL ISSUES 


It is by now accepted that women’s work is not well described by 
conventional methods of data collection. The most common indicator is 
labour force participation, which by definition does not cover those 
who work as volunteers or in the home. The 1995 United Nations 
Human Development Report estimated women’s unpaid and 
underpaid work at eleven trillion dollars a year. Statistics Canada plans 
to include a question on unpaid household work and child care in the 
1996 Census as a first step toward having those activities recognized as 
“productive labour” and incorporated in measures of national 
economic activity. 


Even in their later years, when they leave the work force, women suffer 
from persistent inequities. A study carried out for the Canadian 
Advisory Council examined the financial outlook upon retirement for 
women in their fifties. Women’s Financial Futures: Mid-Life Prospects 
for a Secure Retirement reported that many of these women had not 
belonged to a pension plan for long and had been unable to put much 
money into Retirement Savings Plans. As a result, their financial future 
would be largely dependent on state pensions. Any movement to 
increase the age at which the latter become payable would therefore be 
more likely to create a financial hardship for women than for men. 


The Department of Western Economic Diversification recognized that 
female entrepreneurs face impediments to business success more often 
than men. Both aspiring and established female business owners 
regularly encounter barriers in such areas as access to capital and 
education and training. This situation reinforces economic inequality 
and reduces the potential contributions of female-owned businesses to 
job creation and economic growth. Around the world, both public and 
private organizations have attempted to reduce obstacles of this kind: 
services tailored to women entrepreneurs now exist in some Canadian 
provinces, the United States, Europe and Asia. The Department has 
committed close to forty million dollars over five years to a Women’s 
Enterprise Initiative for the four western provinces to help promote 
entrepreneurship as a career option for young women, women re- 
entering the labour farce or those seeking a career change. Centres for 
women entrepreneurs have already opened in Manitoba, Saskatchewan 
and Alberta, and centres in British Columbia are scheduled to open 
early in the new year. 


This year, the major banks adopted a code of conduct to provide those 
who are refused credit with reasons for the refusal and to supply 
information on alternative sources of financing. They further agreed to 
provide a dispute-resolution process to assist women, as well as men, 
who consider themselves to have been unjustly denied financial 
assistance. Women who believe that financial institutions are 
discriminating against them on the basis of their sex or marital or 
family status are, of course, also free to file a human rights complaint. 


EMPLOYMENT 


On the face of it, the representation of women in the federal and 
federally regulated workforce is one of the success stories of the drive 
toward fairness in employment. In terms of the overall numbers 
reported in 1994, women made up 44.4 percent of employees under the 
Employment Equity Act and 47.4 percent of federal public servants: a 
substantial improvement over where they were only eight years ago. 
The distribution of women across industrial sectors, job categories 

and professional hierarchies, however, gives a rather different 
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picture. Present in large numbers in clerical and service jobs, they 
dwindle dramatically in skilled crafts and trades, as well as in 
upper management. 


The economic consequences show up in the mean salaries of the groups 
concerned. In 1994, among full-time employees in the Employment 
Equity workforce, the overall average mean salary for women ($35,930) 
was not only substantially lower than it was for men as a whole, it also 
took second place to the mean salaries of aboriginal men, male 
members of a visible minority and men with disabilities. But at the very 
bottom of the heap came visible minority women ($34,645), women 
with disabilities ($34,054), and aboriginal women ($31,497). This is 
precisely the sliding-scale of inequity that the Beijing Conference drew 
attention to and that Canada has vowed to overcome. 


SEXUAL ORIENTATION 


Not for the first time we must report that improvements in Canadians’ 
protection from discrimination on the basis of sexual orientation have 
been more a result of efforts in the courts than legislative reform. 
Despite repeated promises that the Government intends to amend the 
Canadian Human Rights Act to include sexual orientation, no such 
legislation has been forthcoming. The Commission sees the current 
absence of legislated protection from discrimination on this ground as 
little better than acquiescence in intolerance. Equal protection from 
discrimination on this basis would not only provide homosexuals with 
the same access to redress as other Canadians, it would also carry the 
larger message that equality does not play favourites: either it applies 
impartially to all of us or it becomes a debased currency of limited 
value to anyone. 


Same-Sex Benefits 


One specific form of differential treatment in which the Commission is 
actively involved is the question of equal access to legally recognized 
benefits. This year produced a number of court decisions dealing with 
differential treatment based on sexual orientation, chief among them 
being the Supreme Court’s ruling in the case of Egan and Nesbit v. the 
Queen. The case is discussed in detail at page 70 below. Suffice it to 
say here that the Court found unanimously that discrimination on 
grounds of sexual orientation was prohibited under the Charter of 
Rights, and a majority also judged that the denial of benefits to same- 
sex couples was tantamount to discrimination. However, a majority 
also found this to be “a reasonable limit” of the kind protected by 
section 1 of the Charter and dismissed the appeal on that basis. 


In June, the Manitoba Court of Appeal upheld a claim that the denial 
of employment benefits to same-sex couples was contrary to the 


Manitoba Human Rights Code. It based its ruling on that portion of 
the Supreme Court judgement in the Egan case that found denial of 
same-sex benefits to be discriminatory. But whereas that Court 
concluded that the Federal Government had established a reason for 
its denial, the issue of justification had not been raised in evidence 
before the original Adjudicator in Manitoba. The Court of Appeal 
therefore referred the matter back for determination on this question. 
The Adjudicator has been assigned, but at the time of writing no date 
has been set for a hearing. 


Meanwhile, the Canadian Union of Public Employees decided to 
attack directly a provision of the Income Tax Act that denies 
employers tax deductibility for pension plans that include survivor 
benefits to same-sex couples. By restricting the definition of the term 
‘spouse’ to individuals of the opposite sex, the Income Tax Act at 
present precludes such arrangements under registered pension plans. 
When CUPE asked permission to broaden the definition in its 
employees’ pension plan to include same-sex partners, the Department 
of National Revenue informed the Union that the plan would be 
deregistered if the definition was expanded. This led to an application 
before the Ontario Court General Division to have the relevant 
section of the Tax Act declared a violation of the Charter. The Court 
ruled that, although the Act did indeed infringe the applicant’s 
equality rights, it was a justifiable infringement of the kind 
contemplated by section 1 of the Charter, a decision which CUPE has 
since appealed. 


Many of Canada’s principal employers have voluntarily extended 
benefits to same-sex partners, and the list continues to grow. This year 
we reached a settlement with the Bank of Montreal under which it 
agrees to extend benefits, including certain survivor benefits, to same- 
sex partners. Unfortunately, the federal Treasury Board has been 
harder to convince, and the Commission is still pursuing two 
complaints to the effect that the Board’s denial of benefits to same-sex 
partners contravenes the Canadian Human Rights Act. Toward the 
end of the year the Board issued a directive interpreting the collective 
agreement to allow the extension of several benefits to employees in 
same-sex relationships, but without covering either health plans or 
pensions. It seems to us regrettable that public funds are being 
consumed in litigation when the jurisprudence to date clearly suggests 
that denial of same-sex benefits is discriminatory. 


Parliamentary Inaction 


That the real hang-up in some quarters involves the notion of ‘spouse’ 
was made very clear when a Member of Parliament introduced a 
motion in April “that, in the opinion of the House, the government 
should take the measures necessary for the legal recognition of same- 
sex spouses.” The motion was defeated, and the brief debate suggested 
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a widespread perception that a request for equal benefits was 
tantamount to a redefinition of the term ‘family’. In our view, this 
apprehension is misplaced: granting same-sex benefits in no way 
prejudges the question who is or is not ‘married’ or a ‘spouse’; nor 
does it promote any particular lifestyle. It simply extends benefits — 
no more, no less — to individuals in a relationship which, compared to 
common-law heterosexual couples who do receive the benefits, differs 
only on the basis of sexual orientation. 


Violence 


Last year, the Federal Government introduced a Hate Crimes Bill, and 
in June this year it became law. While the Bill was making its way 
through Parliament, there was again considerable debate on whether 
this kind of provision would create a special situation for homosexuals 
or endorse a certain lifestyle. In the end we hope it will be clear that 
the purpose is quite different, and that instructing a judge to take 
account of hate motivation in fixing a sentence 1s thoroughly 
consistent with legal principles in Canada and other countries with 
which we like to compare ourselves. 


Our world is changing at a sometimes bewildering speed. Assumptions 
that we make as youngsters — about how our life and work will 
unfold — are more likely than ever to be belied by socio-economic 
transformations that we could hardly have anticipated. In some ways, 
older Canadians find themselves in the avant-garde of this magical 
mystery tour, and the process of attending to their equality rights is as 
much as anything a question of trying to ensure that our legal and 
administrative systems as well as our community services are 
genuinely keeping pace with today’s — and tomorrow’s — realities. 


RESPECT FOR OUR ELDERS 


The world of work is the most obvious instance of this phenomenon. 
Many older workers have been particularly hard hit by the economic 
downturn of recent years, and are especially vulnerable to long-term 
unemployment, with all that implies for individual dignity and the 
security of families. Although this problem was acknowledged in the 
report of the 1995 Parliamentary Committee on Human Resources 
Development, no specific suggestions were put forward. Long periods 
of joblessness not only create economic and personal hardships for the 
individuals concerned, but together with higher unemployment 
insurance payments they clearly exacerbate the drain on the public 
purse. None of this is altogether compatible with the goal of a society 
in which all are to be treated equally regardless of age. The specific 
needs of older workers will have to be more carefully considered if 
employment and retraining programs are to meet their needs, and 
thereby renew their economic contribution to a healthy society. 


The possibility of changes to the public pension system is another area 
of obvious concern. An option now under consideration would base 
Old Age Security benefits on family rather than individual income. For 
obvious reasons this is a tempting proposal, but it is perhaps not as 
simple as it sounds. A similar proposal was considered and rejected by 
the Standing Committee this year, when it looked at options for 
reforming the unemployment insurance system. It reasoned in part 
that a change in that area would “increase women’s financial 
dependence on their husbands, with negative implications for their 
equity position within the home.” The implications of pension reform 
for women’s independence are no less acute, especially because 
women are more likely to have no other source of retirement income 
than government-sponsored plans. No one denies the importance of 
fiscal responsibility, but we must remind the Government of its post- 
Beijing undertakings to consider very carefully the different 
consequences for the two sexes of any changes in the rules, not to 
mention its plain duty not to exacerbate the economic situation of 
already disadvantaged groups, of which elderly women are a 

notable example. 


MANDATORY RETIREMENT 


The Commission has long sought an amendment to the Human Rights 
Act that would remove the provisions protecting mandatory 
retirement schemes from the imputation of age discrimination. This 
has not happened, and we do not know if and when it will. In the 
meantime, the Commission continues to be embroiled in a number of 
mandatory retirement complaints, three of which are currently before 
the courts. In Bell and Cooper v. Canadian Airlines, the case of two 
complainants forced to retire at age sixty will be heard by the Supreme 
Court of Canada in 1996. A second case, Martin et al. v. Department 
of National Defence and the Canadian Armed Forces, involves ten 
members of the Forces who were obliged to retire at the ages 
predetermined for their ranks; a human rights tribunal and the Federal 
Court found that the Armed Forces did not have a legitimate 
occupational requirement for this particular retirement policy. The 
Department of National Defence has appealed to the Federal Court of 
Appeal, which will hear the case in 1996. 


In December, the Federal Court of Appeal released its decision in a 
third case, Cranston et al. v. Canada, involving twenty-six pilots and 
flight attendants who were laid off when their jobs were transferred 
from the Department of Transport to the Canadian Armed Forces. 
They were, on average, some fifty-one years of age at that time — only 
four years from the Forces’ mandatory retirement age of fifty-five. In 
1993, a Human Rights Tribunal concluded that there was no evidence 
to suggest that age was the reason for their being let go, but that 
decision was set aside by the Federal Court, whose decision was in 
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turn upheld by the Federal Court of Appeal. The case will therefore be 
referred to a new Tribunal to be considered on the basis of the record. 


On a more general level, the Commission has repeatedly 
recommended that Parliament modify the mandatory retirement rules 
of the present Human Rights Act, at the very least to allow the sort 

of individual accommodation that is so critical to equality rights. Given 
that the number of people wishing to continue working beyond the 
normal pensionable age is likely to remain small, it is surely not 
beyond our wits to make room for those who are unfairly penalized by 
an arbitrary, lock-step process that tends to brush the individual aside. 


RIGHTS OF THE CHILD 


The rights of children within Canada are protected both by human 
rights legislation and the Charter. International protection comes from 
the UN Convention on the Rights of the Child, which Canada ratified 
in 1991. The Government was required as a result to submit reports on 
the measures taken to implement it. The first report was presented in 
1994 and was reviewed by the United Nations earlier this year. 
Appearing before the responsible UN Committee in May, Canada’s 
Permanent Representative to the United Nations noted that “for 
countries dedicated to the protection of human rights, there can be no 
higher duty than the preservation of the rights of the child.” The 
Committee acknowledged that Canada had played a leading role in 
drafting the Convention and in convening the 1990 World Summit for 
Children. Our country was also praised for strengthening the 
protection of children’s rights through the Charter of Rights and 
Freedoms and the adoption of federal, provincial and territorial 
human rights legislation, and the Committee went on to welcome the 
establishment of the Children’s Bureau and its role in ensuring that 
the Convention is taken into account in government policies. 


At the same time, the Committee expressed misgivings about Canada’s 
performance in several areas. One was an apparent growth in child 
poverty in this country, especially among already disadvantaged 
groups. Canada was urged to make “any feasible effort to ensure that 
all families, particularly single-parent families, have adequate resources 
and facilities.” Another grave concern was the increasing incidence of 
suicide among young Canadians as a whole, as well as an abnormally 
high rate of infant mortality and suicide among children in aboriginal 
communities. 


CHILD POVERTY 


The UN was not alone in 1995 in identifying child poverty in Canada 
as a problem. In February the Parliamentary Committee on Human 
Resources Development recognized that: 


We, as a nation, are simply not doing enough to ensure that [the 
future of Canada’s children] is a bright one. .. With close to one- 
fifth of our nation’s children living below the low-income cut-off, 
our record of concern for children and their future, in comparison 
with that of other relatively affluent industrialized nations, is quite 
simply unacceptable. 


The Committee then concluded that the Government should give the 
highest priority to meeting the needs of poor families: parents, 
especially women, should have access to employment, or improved 
education and training opportunities, while “remaining confident that 
their children are receiving high quality care.” The Committee’s 
recommendations included a working income supplement and 
increased funding for quality child care, with a portion of federal funds 
to be clearly earmarked for the provision of child care for aboriginal 
children and children with disabilities. 


Later in the year, Campaign 2000 — a coalition of groups to monitor 
action on a 1989 House of Commons resolution to eradicate child 
poverty by the year 2000 — reported that, while the number of 
children living below the low-income cut-off in 1994 had declined 
slightly from the previous year, it was still about one-third higher than 
in 1989, when the resolution was passed. Six years later there were still 
no child-support guidelines in place, the value of the child tax credit 
was eroding, and federal spending for day care had been capped. 
Among other things, Campaign 2000 urged the Government to 
maintain child tax benefits, establish a comprehensive national child 
care program, and set up a “social investment fund” for children. It 
followed this up with a letter to the Prime Minister citing the UN 
report and noting that the United Nations had declared 1996 the 
International Year for the Eradication of Poverty. A clear and specific 
Government undertaking to reduce and prevent child poverty would 
be particularly significant in these circumstances. 


On a more positive note, the Minister of Human Resources 
Development did announce in December that the Government will 
offer the provinces and territories funding of up to $630 million, over 
three to five years, for joint investment in child care. A further 

$72 million over three years will go to aboriginal communities for the 
creation of 4,300 new child care spaces and the improvement of 
1,700 existing ones. Ongoing funding of $36 million will be available 
after the initial three-year period. 


CHILD SUPPORT 


Reforming the system of child support is one practical way in which 
child poverty can be reduced. The need for changes in this area was 
identified by the Supreme Court in a 1994 decision involving an 
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application for increased child support. The Court observed that “the 
reality that many women and children suffer financial hardship 
following divorce cannot be ignored when dealing with child support”, 
and that the “real” costs associated with bringing up children were 
being ignored in many cases. In January this year, after four years of 
study, the Federal/Provincial/Territorial Family Law Committee 
released a report on this subject. It found that a family’s child-related 
costs increase significantly when one adult leaves the household. The 
present system for deciding the appropriate level of support leaves the 
decision largely to judges, which results in situations where single- 
parent families in similar circumstances end up with significantly 
different awards. The Committee therefore endorsed a formula which 
would determine the amount of money that should be transferred 
from the non-custodial parent to the custodial parent, so as to ensure 
that every family member would enjoy a similar standard of living 
while at the same time taking into account all taxes, subsidies, credits 
and deductions. 


In May, the Supreme Court rendered its decision on a Charter 
challenge to income tax provisions that require the recipient of child- 
support payments to report them as income while the payer can 
deduct the same payments for tax purposes. In 1992, the Tax Court of 
Canada had found that this inclusion/deduction system did not have 
the effect of “imposing obligations, disadvantages or burdens” on the 
applicant with respect to receipt of alimony for the exclusive benefit of 
the children. This decision was eventually appealed to the Supreme 
Court, which held in a five-to-two ruling that the relevant section of 
the Income Tax Act did not infringe the equality rights guaranteed by 
the Charter. For a more detailed discussion, see page 72. 


Meanwhile, the Minister of Justice told Parliament in April that the 
Government would shortly introduce measures to improve the present 
child-support system in three ways: introduction of child-support 
guidelines; new rules for taxation of child-support payments; and new 
enforcement measures for collection of court-ordered support 
payments from defaulting parents. Those changes have yet to be 
introduced. 


EQUITY AT WORK 


EMPLOYMENT $s the first comprehensive effort to remove inequities in the federal 
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workforce, the Employment Equity Act — almost a decade old as we 
write — has been of good service to our country. The results have been 
mixed, it is true, but there has undoubtedly been genuine progress 
toward the goal of greater equality of opportunity to which the 
legislation is dedicated. Parliamentary approval of a revised Act at the 
end of this year represents a further step forward, and provides an 
appropriate vantage point from which to look back at what we have 
achieved and to consider what may be possible under the new statute. 


First off, however, we should clear away some of the underbrush that 
has grown up around this issue. There is a perception, for instance, that 
employment equity and affirmative action are synonymous. The fact of 
the matter is that, both in theory and in practice, the Canadian and 
United States approaches have diverged considerably. Even in their 
intent, there are differences: both we and they have been concerned to 
improve job opportunities for groups who do not get a fair shake, but 
they have been considerably more preoccupied with past injustices, 
and with good reason. Moreover, the implementation of the U.S. law 
has been more prescriptive and less flexible from the beginning. 

There has always been a marked difference in the way in which the 
American regime has attacked non-compliance, and in its penchant for 
litigation, which tended to encourage the courts to impose what 
amount to quotas. 


In the Canadian case, this Commission has always been at pains to 
stress three things: 


* that the goal is to encourage employers to make fair and 
proportionate use of qualified people from each group, to the 
extent that it is present in the general labour force; 


* that arbitrarily hiring people to meet an artificially imposed 
quota is contrary to the legislative intent; and 


* that by far the best way of complying with the law is to work 
with the Commission and representatives of the groups 
themselves to enlarge the pool of qualified candidates from 
which the employer selects its personnel. 


It would appear that this softer sell has also made it easier for some 
employers to recognize, not only the fairness of employment equity 
but also its intrinsic benefits. The Canadian Bankers Association, for 
instance, in its submission to the Parliamentary Committee considering 
the new Act, observed that: 
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The 1986 Act has encouraged the banks to reassess human 
resource management policies and practices and to continue to 
broaden the reach of their recruiting programs, thereby laying 
the foundation for developing and managing a truly diverse 
workforce — a crucial objective for any employer of choice in 
the 1990s. 


Still and all, it would be naive to suppose that employment equity now 
speaks for itself, or that it has won over all the critics. What it has done, 
however, is begin to demonstrate that it can at least open some of the 
doors that have proved inexplicably narrow in the past. Against this 
backdrop, it may be easier to see what 1995 has provided in the way of 
progress and where we hope to go from here. 


REVISING THE ACT 


Many employers candidly indicated in the context of a Conference 
Board of Canada study on Implementing Employment Equity that the 
major impetus for their adopting such a program had been the passage 
of the 1986 Employment Equity Act. When Parliament approved a 
revised statute in December, that impetus was substantially reinforced. 
Provisions that apply to the federally regulated private sector will now 
apply to the Public Service as well, and the Commission will have clear 
authority to conduct appropriate audits to verify compliance. Although 
the Act permits the establishment of tribunals to decide contentious 
cases, it is also explicit in its direction that the Commission “shall .. . 
be guided by the policy that, whenever possible, cases of non- 
compliance be resolved through persuasion and the negotiation of 
written undertakings ...” Consensus, therefore, is the preferred 
approach, although a tribunal remains an option if either the 
Commission or the employer believes it necessary to resolve 
outstanding differences. 


A number of reservations remain. An Order in Council will be 
required before the Canadian Armed Forces and the RCMP are 
included under the Act, a special dispensation which we find hard to 
justify. We are also troubled that consequential amendments to the 
Human Rights Act would prohibit complaints based on statistical data 
that show significant under-representation of the designated groups. 
This unfairly denies the right of Canadians to file complaints when 
they have sound reasons to infer that equality of opportunity is being 
denied them. In the end, it is the essence of any open and democratic 
system that individuals should be able to initiate a process of redress 
when they consider that their rights are not being observed. For similar 
reasons, we believe it a mistake to remove the power to make remedial 
orders normally accorded to tribunals under the Human Rights Act. 
This authority has existed for almost twenty years and has been 

upheld by courts up to and including the Supreme Court of Canada. 


It remains fundamental to the proper functioning of human 
rights legislation. 


Anyone who still thinks that employment equity is tantamount to 
setting artificial quotas which disregard professional ability should 
take the time to read the new Acct: section 33 explicitly provides that 
neither the Commission nor the Tribunal may “impose a quota on an 
employer”; nor can either require the Public Service “to hire or 
promote persons without basing the hiring or promotion on selection 
according to merit”. Those who believe that ‘quotas’ and ‘numerical 
goals’ are a distinction without a difference are also on the wrong 
track. A goal is just that: something to aim at; a yardstick by which 
employers can measure their progress and make judgements about 
changes to the game plan that may be necessary. A company 
establishes sales goals, for example, for its product and then takes 
action to meet those targets; monitoring the actual sales numbers 
allows managers to adjust their promotional activity or take fresh 
measures to make sure that performance matches goals. In other 
words, goals are the bread and butter of good management. This is 
simply not the same thing as imposing arbitrary numbers that must be 
met — or else. 


THE STORY SO FAR 


Federal employers this year submitted their eighth annual reports on 
the representation, hiring, promotion and termination of members of 
the four designated groups. The Treasury Board Secretariat also 
provided similar data on the Federal Public Service. All told, 

343 federal employers reported employing just under 600,000 
Canadians, while the Public Service employed about 218,000. As we 
are all too well aware, employers have been shedding employees over 
recent years. For the fifth year in a row terminations exceeded new 
hires. At the same time, with over 50,000 hires reported (and over 
half a million since the Act was adopted), ample scope remained for 
improvements in the representation of all four groups. 


This is the background against which this year’s achievements should 
be measured. We wish we could report that eight years of effort had 
brought down all the job barriers. Obviously, such is not the case, but 
there are accomplishments here and there that are worthy of note. 


Women 


There is no doubt at all that the representation of women in the 
federal workforce has improved, rising from 41.1 percent in 1987 to 
44.4 percent in 1994. While this remains slightly below the most recent 
availability estimate of almost forty-six percent, it represents a 
substantial increase of nine percent in the total number of women in 
the Employment Equity workforce, at a time when male employment 
has declined by five percent. 
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But the global picture also conceals important inequalities. Female 
representation varies dramatically by industrial sector: a very high 
overall figure of seventy-six percent in banking not only skews the 
average, it tends to obscure the situation in other sectors like 
transportation, where despite modest improvements, women still make 
up only twenty-one percent of the total workforce. Moreover, when 
traditionally female-dominated clerical jobs are removed from the 
calculation, representation of women drops even further: to just 
fourteen percent in transportation and slightly over twenty-four 
percent in communications. It is only in banking that women occupy 
more than half of both middle management and professional positions. 


What about the top jobs, the upper-level management posts? Yes, there 
has been some improvement: women’s presence in senior management 
grew markedly from only 4.8 percent in 1987 to 12.3 percent in 1994. 
But this was still less than half the estimated availability of almost 
twenty-five percent. And even if women continued to inch up the 
salary ladder, the overall gap between men and women working full 
time was still roughly a quarter on every dollar. Real income 
differences were often higher, as twenty-three percent of working 
women had part-time jobs, while only eight percent of all male 
employees fell into that category. 


Women also continue to make progress in the public sector. As of 
March 1995, despite a general decline in the number of federal public 
servants, the overall female representation had increased marginally to 
47.4 percent from 47.0 percent the previous year. This level was almost 
right on the rate of availability of 47.3 percent. Of course, one must 
also ask where these women were employed. As in the past, 
representation in the Executive, in the Scientific and Professional, and 
in the Administrative and Foreign Service groups continued to 
increase, albeit slowly. While the last group was almost equally divided 
between the sexes, women in the first two sectors still made up only 
19.1 percent and 29.5 percent respectively. In the heavily non- 
traditional jobs in the Operational group the representation of women 
remained at 13.4 percent. Women were also twice as likely as men to 
be in term positions in the Public Service. 


Aboriginal People 


Aboriginal people lack anything like equal access to jobs in the 
federally regulated sector. Although their share of the total workforce 
increased from 0.7 percent to 1.1 percent over eight years, this still 
adds up to only about one-third of their availability in the Canadian 
workforce. It is true that their share of hires, at 1.9 percent, is almost 
four times what it was in 1987, but it still remains well short of the 
availability estimate of 3.0 percent. And their share of hires in 1994 
was no better than it had been the previous year. Progress for native 


people has also been hampered by their disproportionately high rate 
of termination, suggesting that there is still much to be done to ensure 
that they can feel more confident and well-established in the federal 
workplace. 


While the small gains in representation were generally spread across 
all occupational groups, aboriginal people were still much more likely 
than non-aboriginal to be found in clerical and manual occupations. 
Furthermore, the average income for native men dropped from just 
over ninety percent of that for all male employees in 1987 to only 
slightly over eighty-five percent in 1994. The already low relative wage 
for native women also declined. 


As the number of aboriginal people entering the workforce continues 
to rise (they may represent as much as four percent of the Canadian 
labour force by the next Census), it is clear that a much better rate of 
progress on both representation and wages must be achieved in the 
next few years if the economic marginalization of native Canadians is 
to become a thing of the past. 


It is some small encouragement to be able to report that, while the 
overall number of employees in the Public Service has dropped, there 
has been an increase of almost 300 aboriginal people since last year. 
Representation rose from 2.0 percent in March 1994 to 2.2 percent 

in the same month this year. However, despite a hiring share of 

2.6 percent, the same as their estimated availability for public service 
jobs, terminations remained disproportionately high and the numerical 
increase is probably more a result of improved self-identification than 
anything else. The caveat must also be added that representation is 
skewed by the high numbers of aboriginal persons employed at 
Indian Affairs. 


Visible Minorities 

Since 1987 the total number of visible minority members reported in 
the federal workforce has increased by two-thirds, from 29,663 to 
49,274. Their job share has also gone from five percent to over eight 
percent and is now approaching the labour force availability rate of 
roughly nine percent. Again, however, the results vary substantially 
from one industrial sector to another: representation in the banking 
sector stood at 13.7 percent in 1994, but the transportation sector 
came in at only 4.3 percent, nevertheless a doubling since 1987. 
Representation in the communications sector (7.2 percent) and in the 
miscellaneous “other” sector (6.2 percent) had risen over eight years 
by 3.2 and 3.7 percentage points respectively. 


Improvements in the representation of visible minorities have been 
due to a relatively high share of recruitment. But the overall figure 
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of 8.8 percent in 1994 was skewed by a high share of hiring in the 
banking and communications sectors. It is nevertheless clear that a 
broad spectrum of organizations are responding to the growing 
diversity of the Canadian population, and this can only be counted on 
the encouraging side of the ledger. 


Even in 1987 the representation of visible minorities in occupations 
classified as “professional” exceeded their overall workforce 
availability. They continued to make a strong showing in this area in 
1994, perhaps reflecting the fact that a higher-than-average proportion 
of visible minorities have a university qualification. At the same time, 
the latest data also showed that, after eight years, their representation 
in middle and upper-level management was still weak and had made 
only very modest gains. As is often the case, the one exception was the 
banking sector, where representation in middle management had 
almost doubled to just over ten percent. 


Income levels for both visible minority men and women remained 
somewhat below those for all men and women in the federal 
workforce. The wage gap for males in this group actually increased to 
four percent in 1994 from two percent in 1987. 


Progress for visible minorities in the Public Service is remarkably slow. 
Since 1987, their level of representation has inched ahead from 

2.7 percent to 4.1 percent, while their availability at the time of the 
1991 Census was 9.0 percent. After a substantial decline in 1993, their 
share of hires improved only marginally in the last two years, to 

2.9 percent, well below the rate of availability. At 2.4 percent, 
representation in the senior management ranks was even 

less encouraging. 


Persons with Disabilities 


We can report only the most questionable gains for people with 
disabilities: from 1.6 percent in 1987 to 2.6 percent in 1994, Although 
these numbers of course represent a two-thirds increase, their level of 
representation still compares very poorly with an available labour 
force of 6.5 percent. Moreover, such increases as there were over the 
eight years probably resulted more from a growing rate of self- 
identification, together with the use of an unduly broad definition of 
disability by some employers, than from a fresh intake of disabled 
people. This conclusion is supported by a termination share for people 
with disabilities that exceeded the very weak 1994 hiring share of 

1.6 percent. One must also point out that the employment rate for this 
group is generally in inverse proportion to the severity of their 
disabilities, which means that even a high level of overall 
representation does not necessarily provide many job opportunities for 
the more severely disabled. 
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The one bright spot in this otherwise dispiriting picture is that men 
with disabilities earned, on average, the same as the male workforce 
as a whole. The income of women with disabilities, however, was over 
five percent less than the average for all women in the workforce 
covered by the Act, which is already twenty-five to thirty percent 
below the male average. 


After last year’s decline, the representation of people with disabilities 
in the Public Service rebounded to 3.2 percent in March 1995, a level 
only just above the 3.1 percent of two years earlier. This is still well 
short of availability, however, and not very much above the 
representation of 2.7 percent in 1987. The same is true for their share 
of hires which, at 1.8 percent, stood a mere tenth of a percentage point 
ahead of last year’s discouraging rate. 


ON THE VERGE? 


Looking at some of the raw numbers over the last eight years, one 
could be forgiven for wondering just how much was really being 
achieved. With some exceptions for women and visible minorities, the 
gains have been exceedingly slow. But there are signs that a more 
profound change is taking place. The growing commitment of Canada’s 
business leaders is beginning to make a difference in the general 
attitude to employment equity. As an editorial in the Times Colonist of 
Victoria put it last August, “these efforts are more than happy talk 
from the human-resources department; [they] get a lot of attention 
from a new generation of men at the top, who have strong personal 
commitments to workplace inclusiveness.” 


The impact of a strong employment equity plan, backed by senior level 
commitment and appropriate resources, is illustrated by the results 
achieved this year by the Bank of Montreal. Based on the monitoring 
reports submitted to the Commission, the Bank had hiring rates for 
aboriginal peoples of 7.6 percent in middle management, and of 

9.7 percent for people with disabilities in the large clerical groups, 
some of the best results we have seen to date. 


This new commitment has also translated into better cooperation 
between the Commission and employers subject to the Act. We have 
now concluded sixteen joint reviews covering almost three hundred 
thousand jobs. These included two new agreements in 1995, with the 
National Research Council and the RCMP. In each case, we worked 
closely with the employer to identify areas of under-representation 
and to ensure that remedial plans were appropriate. Voluntary audits 
also started this year with CTV, Télé-Métropole and Canada Post. 


All told, the Commission has now successfully resolved twenty-five 
cases where representatives of the designated groups used the results 
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of employers’ representation data to lodge formal complaints of 
discrimination. Most of these have been sealed with settlements that 
include an employment equity plan. In 1995, complaints by the 
Assembly of Manitoba Chiefs against the Museum of Science and 
Technology, the National Library and Veterans Affairs, as well as the 
case of Action Travail des Femmes against Canadian Pacific Rail, were 
brought to a conclusion. In another five cases, the parties were in 
active negotiations at the end of the year. 


We wish we could say that all employers were coming to see that 
cooperation is the best approach. Unfortunately, a small number of 
them (Canadian Airlines, CP Rail, Canadian Pacific Express and 
Transport, Air Canada, and Greyhound) have preferred to expend 
scarce resources in challenging the Commission’s jurisdiction to 
investigate complaints in court, a course of action which seems 
particularly puzzling given the terms of the new Act. 


Progress with the Treasury Board and federal departments also moved 
at a snail’s pace. It is extraordinary to have to report, and not for 

the first time, that it is the Government of Canada — the framer of 
the legislation, after all — which remains the most dilatory in 
implementing employment equity. Neither the performance of federal 
departments nor the cooperation of the central authorities has been 
worthy of an institution that should be the leader of the band. 


While women have done relatively well in the Public Service, the 
results with respect to aboriginal peoples, visible minorities and people 
with disabilities have been anything but convincing. Coupled with an 
unwillingness to resolve complaints and to complete cooperative 
reviews of departments’ progress, this can only be described as a 
matter of great regret after so many years of effort. Despite the 
resolution of some complaints against smaller federal departments, 
eighteen cases are still in conciliation, almost three years after the 
completion of investigation reports. One complaint, the National 
Capital Alliance on Race Relations against the Department of Health, 
had to be referred to a Tribunal in 1995 after all efforts at conciliation 
had failed. 


All in all, however, despite these rather gloomy reflections on the 
public sector, we remain optimistic that, with a substantial number of 
review agreements now in place and the settlement or near-settlement 
of dozens of complaints, the representation of disadvantaged groups 
will steadily improve over the next few years. The clarification of the 
Commission’s mandate under the new Employment Equity Act should 
also go a long way toward enabling us to monitor compliance with 
employers in both the private and public sectors and to work in a 
constructive way. It will be most important in the circumstances that 


PAY EQUITY 


the new regime be up and running as soon as possible. The revised Act 
already provides for a one-year phasing-in period after proclamation, 
and it is therefore imperative that the law be proclaimed 

without delay. 


Unequal pay is a striking illustration of the maxim that discriminatory 
treatment may be no less real because it is largely unintentional. Wage 
levels, of course, are in no small part a function of supply and demand; 
on this point most of us can agree. They are also influenced by a 

host of other factors: the traditional prestige of the job, the safety 
risks, the degree of physical or intellectual effort involved, special 
responsibilities and so on. And it is no less clear that, for a good many 
occupations, the sex of the workers traditionally in the field has also 
affected typical rates of pay. 


To say that incumbents’ sex may impinge on salaries is not to suggest 
that modern employers pay less to women on principle or that they 
intentionally pay less for the same work, as was not infrequently the 
case in the past. What it means is that we are still saddled with the 
effects of ill-thought-out ideas about the value of different jobs and 
what constitutes a fair wage. In other words, we have yet to break 
entirely free of unexamined conventional wisdom that long held that 
women did “women’s work”, which by its nature was less demanding 
and important than “men’s work”, and therefore less well paid. 
Unfashionable as these notions have become in the mid-1990s, they 
still influence the extent to which women’s wages differ from men’s. 


The further argument that, even if there is something to the problem 
of pay differences, there is nothing to be done about it in a period of 
cuts and downsizing, has an instant appeal in hard times. But that does 
not make it more acceptable in law or in logic. Equal pay for women 
has been required by the Canadian Human Rights Act for almost 
twenty years and has been included in international agreements to 
which Canada has been a signatory for more than forty. Take account 
of fiscal realities we must, but binding legal obligations cannot simply 
be put on indefinite hold in anticipation of a rosier future. 


Moreover, the financial impact of pay equity need not be unacceptably 
burdensome: in the majority of cases, adjustments to the salaries of 
female jobs lead to increases in payroll costs in the order of three to 
four percent; and, just as important, employers who take the initiative 
have the possibility of phasing them in over a number of years. 
Flexibility of application is certainly reasonable; a refusal to accept 
Canadian law and Canada’s international obligations is not. 
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THE EVIDENCE 


The evidence that female jobs do not always receive their due reward 
goes beyond any self-assessment that people in these occupations may 
make. Statistics Canada regularly gathers information on the salaries 
of over five hundred occupations in Canada after each Census. Its 
most recent figures show that, on average, men make more than 
women in 513 of 524 occupations. This suggests that we have not yet 
fully addressed the undervaluing of work done by women employed in 
the same fields as men, let alone come to terms with the way in which 
the concentration of women in certain occupations affects the 
corresponding wage rates. 


A study released by Statistics Canada in December again confirmed 
that the overall wage gap between the sexes remains substantial: 
women working full time in 1994 took home an average of just seventy 
cents for every dollar earned by men, a decline of two cents from 1993. 
Although the gap is not as wide as it was a decade ago, this is the first 
time that Statistics Canada has identified slippage of this magnitude 
since women began flooding into the labour market in the late 1960s. 
In its view, this trend can be attributed largely to the fact that real 
wages for female-dominated occupations have stayed low in recent 
years while the earnings of those employed in male-dominated 
industries have risen. 


One further fact is important: it is certainly the case, as critics of pay 
equity point out, that part of the wage gap can be explained by 
variations in hours of work, education, and overall time in the labour 
market. However, based on 1994 results from the huge Survey of 
Labour and Income Dynamics, Statistics Canada analysts have 
concluded that “almost ninety percent” of the total wage gap is 
“unaccounted for” by such differences, and that this unexplained 
difference must be a function of something built into either the work 
system or the whole labour market. The most obvious possibility — 
and one Statistics Canada points to — is systemic discrimination with 
respect to women’s wages. The research also indicates that these wage 
disparities exist across boundaries of age, education and occupation, 
and that sex has a greater impact on women’s salaries than factors 
like race. 


Another argument which is produced from time to time holds that 
because young, single, university-educated women do as well 
financially as their male counterparts, the average wage gap found 
elsewhere does not depend on sex but on other factors. This reasoning 
misses the point, however, that young women with a higher education 
are much less likely to seek work in fields where women have 
traditionally clustered — the fields with which pay equity is most 
concerned. In other words, the proponents of this thesis choose that 


portion of the landscape which they like best, while disregarding the 
bigger picture, which is much less favourable to their case. 


It should be added that statistical inferences are corroborated by the 
results of pay equity studies that have been undertaken by a variety of 
organizations in both the private and public sectors. In cases examined 
by the Commission, for instance, nursing assistants have been found to 
earn less than orderlies, librarians less than researchers, and word 
processors less than security guards. Indeed, it is common for 
employers and unions who undertake cooperative examinations of job 
values to agree that employees in positions held mainly by women are 
not in fact fairly compensated; the problem is that they frequently 
differ on the exact size of the gap and appropriate methods for closing 
it. That, in the end, is the crux of the matter: while it is fine for parties 
to concur at the level of theory, what is needed now is action. 


WAITING FOR GODOT 


Individuals working in female jobs may well feel like the characters in 
Samuel Beckett’s most famous work. In recent years, the achievement 
of pay equity has been as elusive as Godot and waiting has become a 
way of life. While progress has been made on some fronts — and 
certainly needs to be acknowledged — the dominant forces are inertia 
and indifference. 


The most important piece of good news in 1995 was a settlement, 
announced during International Women’s Week in March, between 
the Federal Government and the Professional Institute of the Public 
Service of Canada, the second largest union in the federal sector. 
This finally resolved a number of pay equity complaints filed by the 
Institute as far back as 1979. It resulted in back-pay packages ranging 
from $11,000 to $58,000 and annual increases of $3,200 to $12,500 for 
1,700 nurses, occupational and physical therapists, nutritionists and 
dieticians. On the other hand, the PIPS complaints had been under 
consideration by a Human Rights Tribunal for almost four years, which 
means that a great deal of time, energy and money had already been 
invested in legal proceedings that, in our view, could have been 
avoided if the parties had shown a little more good will earlier in 

the process. 


Furthermore, this settlement resolved only the smaller part of the case 
before the Tribunal. Still under review are complaints lodged by the 
Public Service Alliance of Canada over a decade ago on behalf of 
sixty-six thousand clerks, secretaries, hospital workers, librarians, and 
other employees in mainly female jobs. Rulings are expected from the 
Tribunal in 1996, eleven years after a joint union-management study in 
the Public Service began to examine the problem, and six years after a 
unilateral Treasury Board payment which both the Alliance and the 
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Commission consider inadequate. In announcing the PIPS settlement, 
the President of the Treasury Board stated that “the government is 
aware that equal pay will cost money, but strongly believes in treating 
its employees fairly. .. Equal pay is a right.” The thousands of | 
employees whose pay equity complaints remain outstanding ask 
nothing more. 


A noticeable sluggishness has also characterized the Treasury Board’s 
response to a 1991 Tribunal order in the Hospital Services case. The 
gist of this order was a directive to the Board to establish a more 
neutral way of evaluating predominantly female jobs in that sector. In 
the four years since, the Board’s efforts to comply have not borne 
fruit. Whatever the reasons may be, the Government clearly has a duty 
to implement the Tribunal order — which, after all, it chose not to 
appeal — without further delay. 


There is more than one way to close a wage gap, but creative solutions 
that uphold employees’ rights without emptying the public purse are 
impossible when procrastination becomes the norm. And the Federal 
Government’s generally uninspiring example has done little to 
encourage other employers to respect the law. Tribunal hearings into a 
pay equity complaint against Canada Post are now in their third year, 
and the proverbial light at the end of the tunnel is still a long way off. 
Meanwhile, Canada Post, Air Canada, Canadian Airlines, and the 
Government of the Northwest Territories have all launched court 
actions in an attempt to curb efforts to find out how well they are 
complying with the equal wages provisions of the Human Rights Act. 


In June, the Commission referred a pay equity complaint against 
Voyageur Colonial to a Human Rights Tribunal. In our view, a 
settlement of the wage gaps identified during the investigation would 
have been more economical in the long run than a Tribunal for a case 
involving a dozen or so employees, but the company did not see the 
matter that way. Refusal to redress disparities after they have been 
revealed by a complaint investigation only aggravates a problem which 
ought to have been dealt with in regular wage-setting processes as a 
matter of course. 


Private sector employers are encouraged to move toward pay equity 
by the Department of Human Resources Development through a 
program that involves educational activities, monitoring, audits, and 
inspections. The impact of this program, however, has been diluted by 
resource constraints and the lack of a solid legislative foundation, and 
at the end of the day all the encouragement in the world is no 
substitute for carefully-tailored statutory requirements. As things 
stand, unions and individuals with equal pay concerns are left with 
little alternative but to lodge complaints with the Commission. When it 


receives such a complaint, the Commission is obliged to determine 
whether individuals in female-dominated jobs are fairly paid and, if 
they are not, to ensure that steps are taken to rectify the inequity. 
While we do not enjoy intervening in the wage-setting process, we 
have no choice as long as the legal framework remains unchanged. 
People who believe that their work is undervalued because of a form 
of sex discrimination must have an avenue of redress. The complaints 
process is an imperfect means of dealing with the problem, but it is the 
only one available at this time. 


STEPPING FORWARD 


As a result, we have repeatedly proposed that section 11 of the Human 
Rights Act be amended to require the active implementation of pay 
equity by employers and bargaining agents. This would mean that the 
parties who set wage rates would themselves compare the value and 
pay of jobs to determine whether those in which women are 
concentrated are fairly compensated. Such an approach would 
significantly reduce the contentiousness which accompanies complaints 
and place the responsibility for eliminating biases where it belongs. It 
was precisely this sort of logic which led Parliament to pass the 
Employment Equity Act in 1986 and the revised Act in 1995. Given 
the similarities between employment and pay equity, the lack of 
comparable action on the latter is more than a little disconcerting. 
Until such time as the long-overdue changes to section 11 are made, 
the Commission encourages employers and unions to initiate their 
own examinations to ensure that employees’ fundamental right to 
equal pay is respected. This is by far the best way to forestall 
potentially disruptive complaint investigations and costly tribunals. 


Equal pay for work of equal value is not a passing fad. It was included 
in an International Labour Organization Convention in 1951 and in 
the International Covenant on Social, Economic, and Cultural Rights 
in 1976. It has been adopted by most of Canada’s provinces, by 
Australia, by the European Union, and by many jurisdictions in the 
United States, as well as by the Government of Canada. When 
actively implemented, it can make a real difference in the lives of 
working women. 


Canada’s leaders like to tell the public that this country ranks among 
the best in the world according to the United Nations Human 
Development Report. And so it does. But we would remind the public 
authorities that it also scores less well than other western countries 
when male-female earnings are factored into the mix. Placing pay 
equity on the back burner year after year can only exacerbate the 
difficult economic circumstances faced by many women and postpone 
the day when Canadians can really take pride in living in “the best 
place in the world”, regardless of their sex. 
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CASE WORK 


A DELICATE A sample of this year’s judicial decisions sheds an interesting light on 

BALANCE the progress of equality rights in Canada. Two decisions of particular 
note dealt with the inclusion of same-sex couples and unmarried 
common-law couples within various definitions of the term ‘spouse’; a 
third took up the difficult question of taxation of child support 
payments; and a fourth was concerned with the technicalities of 
mandatory retirement. In each case, the courts have turned their 
attention, one way or another, toward the broader implications of 
the equality provisions of the Charter and their consequences for 
social policy. 


In the first three decisions, there is also a clear suggestion that the 
Supreme Court is far from unanimous in its approach to the equality 
issue. Essentially they reflect different views about who should lead 
and who should follow in defining and protecting these rights. On the 
whole, the majority of the Court appears to favour the idea that the 
legislature should lead rather than the courts, especially where cases 
raise relatively new issues with major social implications. This is always 
a difficult balance, because any law which provides a benefit to a 
particular group inevitably tends to be perceived as excluding others, 
which soon gives rise to claims of discrimination. At bottom, these are 
questions of equity but, in cases involving benefits, the courts may be 
as much concerned with expanding the size of the group receiving the 
benefit as with the underlying question of fairness. 


In the much anticipated case of Egan and Nesbit v. The Queen, a 5:4 
majority of the Supreme Court refused to award a “spousal allowance” 
to the long-time companion of a homosexual man. James Egan and 
John Nesbit have lived together since 1948. When Egan turned sixty- 
five, he began receiving old age security and guaranteed income 
supplements under the Old Age Security Act. When his partner, 
Nesbit, turned sixty, he applied for a “spousal allowance” under the 
same Act but was refused because it defines ‘spouse’ as a person of the 
opposite sex. Both men appealed to the Supreme Court of Canada, 
alleging unequal treatment under the law and discrimination on the 
basis of their sexual orientation. 


The Court unanimously agreed that discrimination on the basis of 
sexual orientation was prohibited under the Charter’s equality 
provision. However, in a split vote, it went on to find that, while 
withholding the spousal allowance from same-sex spouses 
discriminates on the basis of sexual orientation, it was nevertheless 
justified under section 1 of the Charter as a legitimate limitation “in a 
free and democratic society.” 
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Mr. Justice La Forest, along with three other judges, went further in 
holding that the definition itself was not discriminatory. Describing 
the Old Age Security Act as a measure designed to recognize the 
economic needs of elderly married couples, Mr. Justice La Forest 
considered it to be part of a social, philosophical, religious and legal 
regime which gives “special support to the institution of marriage.” In 
recognition of changing social realities, the definition of the term 
‘spouse’ had been amended to extend the protection beyond married 
couples to couples in a common-law relationship. However, the 
heterosexual family unit still warranted the support of Parliament 
because it was unique in its capacity to procreate, and because most 
children were in fact the product of such relationships and were cared 
for and nurtured in this setting. 


In conclusion, four members of the Court were of the view that, even 
if refusing the spousal allowance to a same-sex couple did constitute 
discrimination, it was a justifiable infringement of Charter rights under 
section 1. They were joined by Mr. Justice Sopinka who held that 
Parliament did not have to take the initiative in recognizing “new 
social relationships” and, given that recognition of sexual orientation 
as a prohibited ground of discrimination had only recently been added 
to human rights law, that the spousal restriction continued to be a 
justifiable limitation for the time being. 


Those judges who dissented from the majority decision did not 
disagree that the law served an important purpose but took the view 
that limiting the benefit to partners of the opposite sex was not 
rationally related to the objective of alleviating poverty among elderly 
couples. Its focus was not on child bearing or child rearing, and the 
legitimate purposes of Parliament would be better served by a 
program which also extended benefits to same-sex couples who 
qualified on other grounds. 


In taking a look at another allegedly discriminatory definition of 
‘spouse’, the Court came up with a different, if equally divided, result. 
The case of Miron v. Trudel dealt with the exclusion of common-law 
couples from protection provided by the Ontario Insurance Act. John 
Miron and Jocelyne Valliere have been a common-law couple since 
1983. In 1987, Miron was injured in a motor vehicle accident and 
claimed benefits for loss of income and damages under Valliere’s 
insurance policy, which by law was required to extend those benefits to 
‘spouses’. The insurer denied the claim on the ground that Miron was 
not a ‘spouse’ as the couple was not legally married. Miron and 
Valliere then sued the insurer arguing that either the definition in the 
policy should be read as including common-law spouses or that the 
definition violated subsection 15(1) of the Charter. 
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The Supreme Court once again split five to four, but this time the 
majority found the law to be discriminatory and unconstitutional. 
Madam Justice McLachlin, writing for the majority, held that exclusion 
of unmarried partners from accident benefits was discrimination on 
the basis of marital status, a ground analogous to those set out in 
subsection 15(1) of the Charter. Discrimination on that ground, she 
concluded, touched the essential dignity and worth of individuals by 
depriving them of “the freedom to live with a mate of one’s choice in 
the fashion of one’s choice.” 


In this instance, the Court recognized that the concept of the family 
was changing and suggested that modern family units might be 
recognized without threatening the institution of marriage. Since the 
goal of the legislation was to aid the family when a member was 
injured in an automobile accident, marital status was not by itself a 
reasonable indicator of who should receive accident benefits. It thus 
had the effect of denying benefits to a substantial number of deserving 
candidates. The majority agreed that the appropriate remedy was to 
read into the Ontario Insurance Act the definition of ‘spouse’ adopted 
by the 1990 amendments to the Act extending benefits to common-law 
couples. The dissenting judgement by Mr. Justice Gonthier found 
neither discrimination nor any obligation upon government to extend 
the benefits available to married persons to unmarried couples. In his 
view, Marriage was a basic social institution which states may 
legitimately seek to foster. 


Last year we reported on a Federal Court of Appeal decision in 
Thibaudeau v. Canada. The result of the appeal to the Supreme Court 
was released as part of this trilogy of equality decisions. Under the 
decree granting her divorce, Suzanne Thibaudeau was awarded 
custody of her two children and a monthly sum for child support. She 
successfully challenged the constitutionality of the Income Tax Act in 
the Court of Appeal, because it required her to include her payments 
as part of her taxable income, while her husband was allowed to deduct 
the same sum. The Government appealed that finding. 


In this case, the Supreme Court split five to two, with both female 
members of the bench writing dissenting opinions. The majority held 
that the inclusion/deduction system in the Act did not infringe the 
equality rights guaranteed by subsection 15(1) of the Charter. Indeed, 
wrote Justice Gonthier, it was the very essence of the Income Tax Act 
to make distinctions, so as to generate revenue for the Government 
while equitably reconciling a range of necessarily divergent interests. 
The right to equal benefit of the law therefore could not mean that 
each taxpayer had an equal right to receive the same deductions or 
benefits, but rather a right to be “equally governed” by the law. In 
short, the concept of fiscal equity should not be confused with the 
concept of a right to exact equality. 
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Moreover, in the majority view, the design of the inclusion/deduction 
system minimized the tax consequences of support payments and 
should as a result ensure that more money was available for child care. 
The fact that one member of the unit might derive greater benefit 
from the Act than the other did not in itself trigger a section 15 
violation; the responsibility lay not with the Act but with the courts 
and the procedures from which support orders flowed. In determining 
the amount of child support a court should take into account the tax 
impact of any sum being awarded. 


In their dissenting opinions, Justices L-Heureux-Dubé and McLachlin 
took pains to note the economic and social vulnerabilities experienced 
by separated and divorced custodial parents, usually women. In their 
view the difficulties involved in dividing benefits and burdens under 
the inclusion/deduction scheme were not in fact liable to correction by 
the family law system or the court. 


Both majority and dissenting opinions recognized problems in 
coordinating the family law and income tax systems, but the ultimate 
decision to leave the legislation as it stands provided no guidance on 
how they should be reconciled. Furthermore, the majority judgement 
suggests that equality challenges to provisions of the Income Tax Act 
will not easily succeed. 


In October, the Supreme Court handed down a decision of a different 
kind when it unanimously upheld a policy requiring police officers to 
retire at age sixty. In 1981, Albert Large, a police sergeant in Stratford, 
Ontario, was forced to retire at sixty under the terms of a collective 
agreement between the police board and the union. He complained on 
the grounds that this mandatory retirement provision contravened the 
province’s Human Rights Code; the police force replied that it was a 
justifiable job requirement. The Ontario Court of Appeal found it 
constituted discrimination on the basis of age and was not a bona fide 
occupational requirement. 


The Supreme Court overturned this decision. Writing for the majority, 
Justice Sopinka held that the policy was justified because it was 
adopted in good faith, for a valid reason, and without any ulterior 
purpose that would be contrary to the purposes of the Human Rights 
Code. He also accepted a finding that it was not feasible to test officers 
individually and assign less rigorous duties to those no longer in their 
prime. The relevant question was whether or not there was a 
reasonable alternative to the mandatory retirement policy. There in 
fact was not, since the original Board of Inquiry had found that 
individual testing was not feasible. The employer had therefore 
discharged its onus and a general rule regarding retirement 

was reasonable. 
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In passing, Justice Sopinka also observed that: 


delay in human rights proceedings which often involve 
employment or living accommodation can have serious 
consequences for the applicant. In employment cases, 
reinstatement is a remedy that is frequently sought. A delay of 
several years (fifteen in this case) can be prejudicial by reason of 
the hardship to the applicant whose employment has been 
terminated and, in cases involving discrimination on the basis of 
age, may affect the feasibility of a remedy. . . In view of the fact 
that it is the aim of human rights legislation to provide a prompt 
and relatively inexpensive method of resolving complaints, the 
delay in this case is a cause for serious concern. 


An observation, we might add, that all of us should take to heart. 


In April the Federal Court handed down a decision of some 
consequence for the rights which attach to Canadian citizenship. 
Elizabeth Lavoie and Janine Bailey challenged the constitutionality of 
the Public Service Employment Act because the Public Service 
Commission gives preference to Canadian citizens when referring 
candidates to competitions for public service jobs. Non-Canadian 
candidates are only referred where there are insufficient qualified 
Canadian candidates. 


The Court found that while the relevant paragraph of the Act does 
discriminate on the basis of citizenship, contrary to section 15 of the 
Charter, the infringement of the plaintiffs’ equality rights was 
outweighed by the “pressing and substantial” legislative objective of 
enhancing the value of citizenship and encouraging permanent 
residents to become citizens. Mr. Justice Wetston also observed that 
“virtually all liberal democratic societies” have some limit on access to 
public service employment for non-citizens. The plaintiffs have 
appealed this decision. 


RESOLUTION _ The Canadian Human Rights Commission and the Human Rights 

OF Tribunal system have the task of interpreting and applying human 

COMPLAINTS rights law in Canada over a wide range of contentious questions, 
varying from the rights of aboriginal women marrying outside the 
band, for example, to alleged racial and sexual harassment, problems 
of age and marital status, and discrimination against disabled persons. 
Disability, sex, race and age issues continue to make up the majority of 
the Commission’s own workload, while cases involving religion and 
marital or family status are more rare. The Commission has also seen 
an increasing number of cases based on sexual orientation since it was 
“read into” the list of prohibited grounds of discrimination covered by 
the Canadian Human Rights Act. 
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RELIGION 


Fortunately, cases involving religious discrimination are no longer 
frequent. The case of Prince v. Department of Indian and Northern 
Affairs did however claim some attention in 1995. Violet Prince filed a 
complaint against the Department of Indian and Northern Affairs 
alleging that it had discriminated against her by refusing to pay for 
room and board for her daughter while she attended a Catholic 
private school off the reserve, although it did pay for other native 
children to attend public schools if there was no suitable school on the 
reserve. This funding policy was adopted pursuant to the Indian Act, 
which provides the Department with broad authority to establish rules 
for aboriginal education. 


The ensuing Human Rights Tribunal held that the Department acted 
within its authority under the Act in denying funding for living 
expenses and that section 67 of the Canadian Human Rights Act 
exempted the policy from the purview of the Commission. In 
December, the Federal Court dismissed an application for judicial 
review of that decision, holding that the Indian Act does not guarantee 
separate denominational schools. Since all public schools must be 
conducted “on strictly secular and non-sectarian principles”, to 
withdraw funding for Ms. Prince’s daughter was not illegal. The Court 
also held that “section 67 of the Canadian Human Rights Act 
immunizes not only the legislative provisions of the Indian Act, but 
also that which is done by the Minister and DIAND pursuant to the 
Indian Act, legally or illegally.” 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


Race discrimination is rarely overt, and allegations and suspicions are 
particularly difficult to prove. Complaints relative to these grounds are 
therefore not infrequently dismissed for lack of evidence. To have a 
reasonable chance of success, complaints must usually be supported by 
the testimony of witnesses and relevant documentation. 


A recent case in which circumstantial evidence was considered 
conclusive was Chander and Joshi v. Department of Health and Welfare. 
Dr. Satish Chander and Dr. Narendra Nath Joshi were employed as 
research scientists with the Department of Health. When a 
competition was announced for a position in the Infection and 
Immunology Division, both men applied. Although they were the only 
internal candidates, they received letters of rejection, following their 
interviews, that were dated the very day the interviews took place. 


The Tribunal concluded that the Department discriminated against the 
complainants because of their race, colour and national or ethnic 
origin. It found that the interviews were “subjective and perfunctory” 
and conducted in an unprofessional manner. There was also evidence 
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that a decision had been taken not to hire the complainants before the 
interviews took place. No reasonable explanation was provided by the 
Department, and those that were advanced were inconsistent with the 
evidence. Moreover, the Tribunal found that both complainants were 
qualified for the position, and that the Department had continued to 
seek candidates with the equivalent qualifications. One member of the 
Tribunal did not see the matter this way. His view was that there were 
other factors of an administrative and operational nature that had 
caused the Department to reject the two candidacies. The Department 
of Health has decided to appeal the decision. 


This is one of three current cases involving allegations of racial 
discrimination at the Department of Health. A second Tribunal 
recently heard a complaint by Dr. Shiv Chopra that the Department 
prevents visible minorities from being fairly promoted and has 
reserved its decision. A further Tribunal dealing with allegations 

of systemic discrimination against visible minorities applying for 
executive positions in the same Department has also begun 

hearing evidence. 


AGE 


Restrictions on the job opportunities of older Canadians are a 
frequent source of human rights complaints. As the proportion of 
older workers continues to grow, the chances are that age-related 
complaints will also increase. Although we continue to sympathize 
with opposition to forced retirement for older workers without good 
reason, as the law now stands it appears that the jurisprudence may 
not be on their side. Apart from the decision in Large which is 
reported above, a 1990 Supreme Court decision, McKinney v. 
University of Guelph, also found that a mandatory retirement 
program that was well-founded and reasonably justified could not be 
invalidated by the Canadian Charter of Rights and Freedoms or the 
Ontario Human Rights Code. 


On a different note, the Federal Court of Appeal released its decision 
in Cranston et al. v. Canada in December. Twenty pilots and six flight 
attendants laid off as a result of a transfer of their jobs from the 
Department of Transport to the Armed Forces were informed that, 
because the average age of the group was fifty-one, just four years 
short of the Forces’ mandatory retirement age of fifty-five, they could 
not be integrated into the new service. Although the CAF argued that 
the complainants showed no interest in pursuing a military career, the 
Court held that age was a key factor in denying them employment. 
While only two of them had in fact attempted to enrol in the Armed 
Forces, the Court also concluded that the others had given ample 
indication of their interest in such employment and that by their 
actions the Forces had created an “employment chill”. The employees 
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were therefore entitled to compensation. The Court ordered that 
the case be returned to a new Tribunal where the matter will be 
examined again. 


In September 1993, a Tribunal held that the Ottawa-Carleton Regional 
Transit Commission had not discriminated against sixty-year-old 
Donald Jardine when it refused to hire him as a bus driver. Mr. Jardine 
appealed that decision, but in February of this year a Review Tribunal 
upheld the decision, on the basis that the original Tribunal had not 
erred in holding that the bus company had met the standards for a 
bona fide occupational requirement. It had looked into the nature of 
the duties to be performed, the conditions existing in the workplace 
for older drivers, and the opinions expressed in the reports of two 
doctors; the decision was reasonable in the circumstances. 


SEX AND MARITAL STATUS 


A number of decisions concerning the treatment of native Indian 
women married to non-natives were released in 1995. 


In Twinn v. The Queen, the plaintiffs, the Sawridge, Ermineskin and 
Sarcee Bands, mounted a constitutional challenge to Bill C-31 which 
amended the Indian Act in 1985 by restoring the status of Indian 
women who had been disenfranchised through marriage to non- 
Indians. Before that date, these women were expelled from their 
reserves and lost their Indian status even though male band members 
could remain on the reserves with non-native wives. The Bands argued 
that Bill C-31 infringed the aboriginal right to determine band 
membership according to customary law, thereby violating section 35 
of the Charter which recognizes existing aboriginal and treaty rights. 
They also asserted that the right to control membership was a feature 
of the “organized societies” in which their ancestors lived. 


In August, the Trial Division of the Federal Court held that Bill C-31 
did not infringe the Charter. Mr. Justice Muldoon dismissed the action 
on the basis that aboriginal or treaty rights must be guaranteed equally 
to males and females. The Court also found that, even if there had 
been an aboriginal right to control membership, it had been 
extinguished by the Indian Act of 1876. Based on the evidence before 
it, the Court concluded that the custom whereby a woman followed 
her husband to his home had not been an inherent feature of their 
societies, and that in any case the capacity to control membership did 
not amount to an aboriginal right protected by the Charter. Bands 
therefore did not have a constitutional right to determine band 
membership for the purpose of allocating housing and other services. 
The Band has appealed this decision. 
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Marie-Jeanne Raphaél, Marthe Gill, Louise Philippe and Nellie Cleary 
are also Indian women whose status under the Indian Act was lost 
upon their marriages to men who were non-Indian. However when Bill 
C-31 came into effect in April, 1985, that status was restored to them. 
Thereafter, they allege, the Montagnais du Lac Saint-Jean Band 
Council continued to discriminate against them by denying them 
opportunities and services (including housing on the reserve) by 
imposing a two-year moratorium on the implementation of Bill C-31. 
The Band Council attempted to justify the moratorium on the basis 
that it feared a massive influx of reinstated women and their families 
would have unpredictable consequences, and that sufficient funds were 
not and would not be available to provide the required services. 


In June, a Human Rights Tribunal found that the imposition of the 
moratorium was discriminatory and illegal. It held that “the fear that 
the Band Council would eventually not be able to provide the services 
required to the new members of the band” did not justify its refusal to 
provide the complainants with services. Furthermore it concluded that 
there was no authority under the Indian Act to allow a Band Council 
to impose such a moratorium, which effectively suspended the 
application of a legitimately enacted statute of Parliament. In rejecting 
the Band Council’s argument that, as a properly constituted authority 
under the Indian Act, it had ancillary or implicit powers to conduct its 
own affairs, the Tribunal said that it could not share this “broad view of 
a Band Council’s powers because to accept it would be to recognize 
that anybody could avoid complying with a statute on the pretext that 
its application was likely to cause him problems or constraints.” The 
Tribunal’s decision would seem to allow only minimal exemption from 
human rights scrutiny under the provisions of the Canadian Human 
Rights Act. 


A second Tribunal decision also reaffirms jurisdiction to deal with 
complaints made further to decisions or actions taken outside the 
ambit of the Indian Act, by stressing that exceptions to the statute 
must be interpreted narrowly. Darlene MacNutt, John Pictou and 
Lolita Knockwood filed complaints against the Shubenacadie Indian 
Band and the Department of Indian Affairs and Northern 
Development, claiming that the Band Council had refused to provide 
social assistance benefits to their non-native spouses residing on the 
reserve. The Council had paid such benefits to non-native female 
spouses but had consistently refused to pay benefits to male spouses 
who were non-Indian. In June 1991, Darlene MacNutt appealed the 
Band’s refusal to pay benefits to her husband but the Council 
continued not to pay despite an order from the Department’s Social 
Services Appeal Board. Moreover, it decided in April 1992 to stop 
paying benefits to non-native female spouses as well. In July 1992, the 
Appeal Board ordered the payments to be reinstated, but again the 
Council refused to comply. 
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All three complaints were upheld by the Tribunal. It felt “unable to say 
that the decision to refuse benefits to non-native spouses was made 
with a sincerely held belief that it was in the best interests of the 
Reserve residents ...” The Tribunal also noted that concerns about the 
homogeneity of reserve populations and a desire to preserve their 
culture, traditions and language, did not meet the legal test of a bona 
fide justification, which required “the strongest possible evidence.” 


The Tribunal concluded that the Council had no authority to deny 
benefits to qualified non-native residents once they had signed the 
Master Funding Arrangement with the Department. This both 
endowed the social assistance program and required “equitable 
treatment of all reserve residents”. By these agreements, Indian Affairs 
and the Shubenacadie Indian Band bound themselves to a “needs test” 
as the sole criterion of eligibility for all social assistance applicants. The 
unwritten policy or practice whereby the Council had imposed an 
additional eligibility criterion on the basis of race, marital status and 
sex was essentially an attempt to control residency on the reserve, and 
the Tribunal therefore ordered the Council to provide retroactive 
payments of social assistance benefits to the three complainants. 


On a quite different note, in the case of Stadnyk v. Canada 
Employment Immigration Commission, the adoption of the 
“reasonable woman standard” as distinct from the “reasonable 
person” standard, has further emphasized the importance of the 
specifically female perspective in the area of sexual harassment. In 
1993, a Tribunal dismissed Bobbi Stadnyk’s harassment complaint 
finding that she had not been discriminated against when she was 
questioned about her views on sexual harassment during an interview 
for an information officer position. Ms. Stadnyk appealed this decision, 
but a Review Tribunal concurred with the original decision that 
hypothetical questions about sexual harassment did not in and of 
themselves constitute sexual harassment. “The questioning and 
discussions about sexual harassment were necessary and incidental 
components to the Respondent’s valid concern about the 
Complainant’s use of the media to criticize the Government because 
the topic of criticism was sexual harassment.” Furthermore, the 
manner in which the interview was conducted would not have 
constituted an affront to the dignity of a reasonable female given the 
circumstances of the case. 


Sex-related denial of job opportunity is another common ground for 
complaint. The case of Morin v. Brinks Canada Ltd. confirms that the 
conduct of the main players may serve to determine whether such 
discrimination has taken place. Lori Morin worked in the air courier 
department of the Brinks Ottawa Branch of Brinks Canada. In 1990, 
the complainant, who was making $27,000 a year, was informed by her 
supervisor that her position as air courier was being combined with 
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that of the vault supervisor. She was then offered the position of vault 
supervisor but told that there would be no increase in pay because of 
the company’s tight financial situation. She therefore turned the offer 
down. Two weeks later Brinks hired a male employee with no 
experience in these duties at an annual salary of $30,000. The Tribunal 
held that the company had discriminated against Ms. Morin by giving 
a higher salary to the male candidate while denying her a raise. It 
concluded that, on the balance of probabilities, the most likely 
explanation for Brinks differential treatment of the two employees 
was Ms. Morin’s sex. 


DISABILITY 


While disability complaints continue to make up a large component of 
its workload, recent decisions in the Court of Appeal have hampered 
the Commission’s ability to ensure that individuals with limited 
disabilities have full and fair employment opportunities. 


In Brown v. Canadian Armed Forces, Stanley Brown was employed 

as a Supply Technician with the Armed Forces from 1964 until the 
conclusion of his twenty-five year term of engagement in September 
1989. In October 1973 he was diagnosed with diabetes and his medical 
category downgraded to the point where he no longer met the 
minimum medical standard for his trade. The CAF’s Career Medical 
Review Board decided in 1981 that Brown should be retained in the 
Forces despite the drop in his rating, but that he should be restricted to 
his present rank until such time as his medical category might be 
raised. In 1989, he applied to have his term extended but the Board 
decided that he should be released from the Forces. The reason given 
was that he was “disabled and unfit to perform his duties in his present 
trade or employment.” 


In May this year, a Tribunal held that the Armed Forces were justified 
in refusing to renew Mr. Brown’s term and dismissed the complaint. 
Based on previous decisions of the Federal Court of Appeal, in 
Husband and Robinson and the Supreme Court’s denial of leave to 
appeal these decisions, the Tribunal concluded that it had been clearly 
established that all members of the Canadian Forces were governed by 
the universality of service principle and liable to serve as requirements 
demanded. Mr. Brown’s condition would put him at additional risk 
under combat conditions. In considering the numerous exceptions 
made by the employer to its medical requirements, the Tribunal 
followed the Federal Court of Appeal’s ruling in Robinson to the 
effect that an obligation imposed by statute could not be altered by 
administrative practice. 


In Patry v. Royal Canadian Mounted Police, Dale Patry applied to the 
RCMP for a position as a special airport constable. Mr. Patry’s 
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application was rejected because his disability (slight deafness of 
the left ear) prevented him from meeting the RCMP’s hearing 
requirements. 


In February 1995, a Human Rights Tribunal found that the RCMP’s 
hearing standards were established in good faith and had been in place 
for many years. As for the possibility of wearing a hearing aid, the type 
of activity required of a special constable involved a sufficient risk of 
loss or breakage that it was reasonable to establish a standard based 
on uncorrected hearing for purposes of recruitment. The Tribunal 
therefore found that the minimum hearing standard, even though it 
constituted discrimination on the basis of disability, was a bona fide 
occupational requirement. The complaint was dismissed. 


The first tribunal decision to deal explicitly with the issue of practical 
testing for employment, Andrews v. Treasury Board and Department of 
Transport was released in the final days of 1994. The Commission has 
consistently recommended practical, job-related tests, and the 
Andrews decision required that such tests be standardized, valid and 
reliable. The decision also recommends that candidates prove 
themselves by means of a realistic and practical test to the satisfaction 
of the supervisor. 


Michael Andrews filed a complaint with the Commission when his 
candidacy for the Coast Guard College was rejected because he had 
hearing loss in one ear. During conciliation it was agreed that a 
practical hearing test was necessary, and to replicate a real life 
situation the test was conducted at sea. The Coast Guard concluded 
that the complainant’s overall score of seventy-five percent 
represented failure. 


A Tribunal concluded that the bona fide occupational requirement 
defence had not been established because, while seafaring is dangerous 
and safety a primary issue in Coast Guard operations, the safety risk 
presented by Andrew’s deficiency was not substantial: “it cannot be 
said that the Complainant’s disability (monaural hearing) presents a 
significantly higher risk and one which the Tribunal would be able to 
describe as unacceptable.” The Department of Transport has appealed 
this decision. 


The case of Worobetz v. Canada Post Corporation turned on the extent 
of the burden on the employer to show that it has made every effort to 
accommodate an employee up to the point of undue hardship. Jeff 
Worobetz, who suffers from a neurological impairment, had been hired 
as a mail sorter in the priority post parcel section in 1988. Canada Post 
was aware that he had a disability at the time of hiring. He received 
on-the-job training for one week but did not learn as quickly as 
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expected and training was extended a further week. He was let go 
a short time later on the grounds that he could not handle the 
work load. 


In January of this year, a Tribunal ruled that Canada Post had made a 
reasonable effort to accommodate Mr. Worobetz, to the point of undue 
hardship, and had thus discharged its responsibility. Mr. Worobetz’s 
disability not only precluded him from properly performing the job in 
question but would continue to do so at any time in the future, even 
with a significant amount of training and accommodation. The 
dismissal was therefore not found to be based upon a discriminatory 
ground. The Tribunal also indicated that, although it was preferable to 
conduct some reasonable pre-employment testing for a job where 
reading and sortation skills were required, it would not be reasonable 
or practical to require the employer to test employees who were hired 
on an on-call casual basis. Moreover, obliging Canada Post to transfer 
Mr. Worobetz would have created undue hardship, because virtually all 
other jobs were covered by a collective agreement which prevented 
transfers, and, in any case, required speed and accuracy as well. 


SEXUAL ORIENTATION 


Recent cases dealing with discrimination on the basis of sexual 
orientation have involved recognition of same-sex relationships and 
the extension to them of benefits equivalent to those accorded to 
heterosexual common-law relationships. The following cases illustrate 
two different approaches taken on this issue. 


In 1989, the Canadian Union of Public Employees changed its 
employment benefit plan to provide coverage for the same-sex 
partners of staff members. It also amended its pension plan, redefining 
‘spouse’ to include persons of the same sex. As reported above (p. 50), 
when the Department of National Revenue threatened to deregister 
the pension plan, CUPE sought a court declaration that the definition 
of ‘spouse’ in the Income Tax Act was unconstitutional. Madam Justice 
Louise Charron of the Ontario Court’s General Division refused to 
grant the declaration, on the grounds that she was bound by the 
decision in Egan and Nesbit. In appealing this decision, the Union is 
seeking to distinguish its case on the basis that the pension does not 
involve the allocation of government funds as the Old Age Security 
benefit obviously does. The Commission has decided to intervene in 
this case. 


In contrast, the Manitoba Court of Appeal used the decision in Egan 
and Nesbit to reverse a tribunal decision denying employment benefits 
to same-sex couples. In Vogel v. Manitoba, Chris Vogel, an employee of 
the Government of Manitoba, complained that the denial of certain 
benefits to the same-sex partners of employees was contrary to the 
Manitoba Human Rights Code. The Court of Appeal applied one 


aspect of the Supreme Court ruling in Egan and Nesbit, to the effect 
that the denial was discrimination on the basis of sexual orientation, 
but as there was no evidence before the Tribunal on the issue whether 
the Government had provided a bona fide justification of the policy, 
the Court referred the matter back to the Tribunal to deal with 

that issue. 


The Commission reached a complaint settlement with the Bank of 
Montreal in 1995 whereby the Bank agreed to extend work-related 
benefits to employees living with same-sex partners. Benefits covered 
under the settlement include health care, dental care, accident 
insurance and survivor income insurance. The Bank has also agreed to 
provide a pension benefit equivalent for eligible same-sex partners. 
The Bank of Montreal is the third major Canadian bank to offer 
employment benefits to same-sex couples, the Toronto Dominion 
Bank and the Bank of Nova Scotia having earlier announced the 
provision of similar benefits. 


HATE MESSAGES 


In the past year the number of telephone lines spreading hate 
messages has been significantly reduced. This may be attributable in 
part to the efforts of the Commission, which has made it a priority to 
curtail such transmissions. In 1995, the Commission received only one 
complaint concerning a new hate line, the Church of Christ Newsreel, 
operated out of Chilliwack, B.C., by Charles Scott. The Commission 
carried out an investigation, and in June the matter was referred to 
Tribunal. Before the matter could be heard, the line was shut down. 


The Commission has also continued to pursue previous complaints. 

In 1994, before a human rights tribunal, Wolfgang Droege and the 
Heritage Front accepted a consent order admitting that its messages 
were likely to expose persons to hatred or contempt and agreeing to 
cease and desist from transmitting the messages. Shortly thereafter, 
Madam Justice Tremblay-Lamer of the Federal Court, Trial Division, 
found Wolfgang Droege, Gary Schipper, Kenneth Barker and the 
Heritage Front guilty of contempt of court for continuing to play hate 
messages on the newly established Equal Rights for Whites Hotline. 
Wolfgang Droege was sentenced to three months in jail, Gary Schipper 
to two months and Kenneth Barker to one month. The Heritage Front 
was also fined $5,000. 


Following the conviction for contempt of court, the respondents filed a 
notice of appeal and requested a stay of the orders of committal 
pending that appeal. The stay was granted, on certain conditions: that 
the appeal be pursued expeditiously and that the respondents not use 
the Heritage Front Hotline to play similar messages. In March, the 
Commission applied to the Federal Court of Appeal to have that order 


83 


REMEDIES 


84 


lifted when it became obvious that the respondents were not fulfilling 
those conditions. We also applied to have the appeal dismissed for 
undue delay. 


In April 1995, the Federal Court of Appeal allowed the Commission’s 
application and revoked Droege’s stay of committal order. The Court 
found that since he had failed to pursue the appeal expeditiously it 
was not necessary to determine whether the messages violated the 
consent order. It gave the respondents until May 19, 1995 to file and 
serve their appeal. On that date, the Federal Court of Appeal 
automatically dismissed the appeal; Droege returned to jail in July to 
complete his sentence and he was released in August. 


Last year we reported on the case of Julius Uzoaba v. Correctional 
Service Canada. While employed as a correctional officer Mr. Uzoaba 
was subjected to racial harassment by the inmates of the Collins Bay 
Prison. In a 1994 decision, a Human Rights Tribunal held that 
Correctional Service was guilty of a discriminatory practice by 

failing to investigate or take appropriate measures to deal with the 
harassment. The Service had also based a negative performance 
appraisal on the attitudes of some inmates who were known to 

be racist. 


The Attorney General applied for judicial review of this decision, and 
the application was dismissed by the Federal Court in April. The Court 
agreed with the Tribunal that an employer breaches the Act when it 
relies on the discriminatory attitudes or behaviour of third parties and 
does not appropriately respond to such behaviour. More important, 
this case appears to be one of the first decisions from the Federal 
Court which explicitly finds that a human rights tribunal has the power 
to reinstate an employee to a higher position. The Court stated that 
the promotion and merit provisions of the Public Service Employment 
Act must give way where a denial of promotion has been based 

on discrimination. 


In the long-running case of Lambie v. Canadian Armed Forces, James 
Lambie argued that he was denied promotion and an appointment to 
the position of Base Commander of Canadian Forces Base 
Greenwood when he revealed to senior officers that he was in the 
process of obtaining a divorce from his wife and was living in a 
common-law relationship with another woman who later became his 
wife. The original Tribunal dismissed his complaint on the basis that 
there was no proof of an improper consideration of marital status in 
the promotion decision. 


A Review Tribunal held that, once a prima facie case of discrimination 
had been established, the remaining issue was whether or not the 
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respondent could demonstrate, on the balance of probabilities, that 
the complainant’s marital status did not enter into the employment 
decision. Since evidence before the Tribunal did indicate that 

Lt. Colonel Lambie’s marital status was discussed on two separate 
occasions before another candidate was selected, the Forces were 
ordered to amend his service record to reflect a promotion to the rank 
of full Colonel, and to pay back salary, pension and other benefits, as 
well as $1,500 for damages and compensation for personal expenses and 
legal costs. The award is significant because it includes a requirement 
that the parties “shall appoint, within 30 days of the date of the 
decision, a mutually agreeable arbitrator to determine and calculate 
any pension benefit differential.” Over and above the usual costs, the 
Review Tribunal also awarded Colonel Lambie compensation for leave 
and for time spent preparing his complaint, as well as for time to 
attend the hearings. The Armed Forces are appealing this decision. 


In the Public Service Alliance of Canada and Canadian Human Rights 
Commission v. The Staff of the Non-Public Funds, the parties agreed 

to a consent order which provided for pay equity wage adjustments 

to members of a predominantly female group of employees. The 
adjustments were based on job evaluations done by the Commission in 
May 1988. The only issue to be decided by the Tribunal was whether 
they should be paid retroactively from one year before the complaint 
was filed. When the Tribunal found that there was insufficient evidence 
to justify granting such adjustments, the Public Service Alliance 
applied for judicial review of the decision. 


In November, the Federal Court dismissed the PSAC’s application 
saying that the Tribunal had jurisdiction to compensate the victims of 
discrimination for incidents that occurred prior to the filing of the 
complaint, but that this in itself did not warrant overturning the 
original decision. The Court agreed with the Tribunal that the wage 
gap that is identified can only be applied to a previous period where 
there is evidence that the job values for the relevant time period were 
the same. The onus was on the Commission and the complainant to 
produce this evidence. It therefore upheld the Tribunal’s finding that 
there was no factual basis upon which to award the remedy sought. 


The decision clearly limits the capacity to remedy the past effects of 
discriminatory pay practices. It may also effect the ongoing work of 
pay equity. The logic relied upon by the Court could be extended to 
mean that, for the purpose of assessing a wage gap, job data can only 
be applied to one specific point in time, and not backward or forward. 
Such an approach would require that data be collected for the time 
period prior to the complaint; it would also require ongoing pay equity 
reviews. Practically speaking, these requirements could make pay 
equity difficult to apply, and for all these reasons the Commission has 
decided to appeal this decision. 
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from an order requiring the Commission to produce all documents 
relied upon by the investigator in preparing an investigation report. In 
1992, the Commission had dismissed Umesh Pathak’s complaint, based 
on the findings of the investigation report and the submissions of his 
employer. Mr. Pathak applied for review of this decision. The Federal 
Court trial judge held that the documents provided to the investigator 
were in effect before the Commission, were relevant to the judicial 
review procedure, and should therefore be produced. The Commission 
appealed this decision on the grounds that it would impose an 
unreasonably heavy burden by requiring the disclosure of the contents 
of the entire investigation file whenever a party to an application for 
judicial review demanded them. 


In an April decision, the Federal Court of Appeal held that the 
investigation file need not be produced. Mr. Justice MacGuigan stated 
that there were two phases in the decision-making process: the 
investigation phase and the actual decision. The documents in the 
investigation file were in Commission custody but not before the 
actual Commission when it made its decision. The Commission did not 
need to examine the complete record of the investigation but could 
rely on the investigation report alone. 


A further decision concerning an investigation report was Jennings v. 
Canada (Minister of Health Canada) and Attorney General of Canada. 
In this case, the Federal Court dismissed an application for judicial 
review of the Commission’s decision to reject a sex and disability 
complaint. The Court held that any omissions, misrepresentations or 
misinterpretations in the investigation report were not of such a 
fundamental nature that they deprived the Commission of the 
opportunity to base its decision on “all the circumstances of the 
complaint.” Nor had they “resulted in the applicant being denied 
procedural fairness.” 


In Boudreault v. Attorney General of Canada, the Commission held 
that Jean Boudreault’s complaint was not admissible “because it had 
been tried under the appeals procedure pursuant to the Public Service 
Employment Act.” Mr. Boudreault requested a judicial review before 
the Federal Court in which the Commission did not intervene. The 
Federal Court granted his request for judicial review. It concluded that 
the Commission had not exercised its discretionary power to dismiss 
the complaint in a reasonable manner because it based its decision on 
the fact that the Appeal Board of the Public Service Commission had 
already settled the issue. The Court recalled that the Federal Court of 
Appeal had already decided, in the cases Burke et al. v. Canadian 
Human Rights Commission and Pitawanakwat v. Canadian Human 
Rights Commission, that the Commission may refuse to hear a 
complaint if the internal remedies have not been exhausted at the time 
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the complaint is lodged. However, if the applicant has used the 
internal redress procedures available, the Commission cannot reject a 
complaint simply on the basis that the matter had been dealt with 
through another redress procedure. 
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One can never be reminded too often that human rights belong, not to 
governments or institutions, but to ordinary people. And even then 
only insofar as these rights are known and accessible and can be 
confidently asserted and enjoyed. The most fundamental aspect of 
human rights work is therefore to inform people of what their rights 
are, how they are protected, and what they can do when they believe 
they have been violated. As a result, the Commission tries to convey 
the practical meaning of equality rights as much by explaining how the 
system operates as through remedial work in the area of complaints. 


The headlines in any daily newspaper reflect the interest Canadians 
have in equality and human rights. From the need to improve the 
situation of native peoples to curbing hate propaganda on the Internet, 
Canadians are looking for a better understanding of the issues. The 
Commission therefore tries to encourage and foster an active 
approach by maintaining regular contact with the print and broadcast 
media. In 1995, we responded to more than 600 enquiries from 
journalists at the national and regional levels, and the Chief 
Commissioner received requests for dozens of interviews and met with 
the editorial boards of newspapers in Ottawa, Montreal, Edmonton, 
Vancouver, Toronto, Halifax and Winnipeg. We again responded to 
tens of thousands of requests for information from the public. 


The Commissioners and senior staff also spoke with numerous 
community groups, advocacy and business organizations, employers 
and employees, political figures and officials. They discussed the 
Commission’s work, explained its mandate, and made suggestions 
about how Canadians can work together to make human rights 
commitments a practical reality. In light of changes to the regional 
offices, the Chief Commissioner made a cross-Canada tour in the fall 
to speak to community groups about the Commission’s continuing role 
in all parts of the country. 


A YEAR OF TRANSITION 


In 1995, we said farewell to two Commissioners who had been with the 
Commission for six years and made a substantial contribution to its 
work throughout that time. Both Gurcharan Singh Bhatia and Renée 
Dupuis brought special skills to the task, and they will be very much 
missed. But the Commission also had the compensation of welcoming 
three new faces in 1995: Mary Mac Lennan, a lawyer who has worked 
in disability issues and race relations in Halifax, Robinson Koilpillai, 
an educator and expert in race relations from Edmonton, and Georges 
Cliche, a lawyer with considerable experience in employment and 
community issues from Val d’Or, Quebec. Together with Commissioner 
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Sigmund Reiser, all three will have the opportunity to share their 
considerable experience with the Commission as it works to protect 
and promote human rights. 


Like most publicly-funded agencies, the Commission is having to do 
more with less. We are in the process of absorbing a cut of over twenty 
percent in total resources between 1993 and 1997. The most significant 
result has been a decision to centralize complaints investigations and 
to restructure the Commission’s six Regional Offices. Until this year, 
those offices coordinated the investigation of complaints arising in 
their areas and they will continue to provide the first point of contact 
for individuals who may have grounds for complaint. Regional staff 
will also meet complainants as required, but by and large 
investigations will in future be conducted out of Headquarters. 

This will not only help to reduce costs; we expect it will improve 
overall efficiency. 


Consolidating investigations at Headquarters will also allow regional 
staff to devote more of their energy to taking an active role in local 
communities. The six Regional Directors will meet with advocacy 
groups, employers, labour, and community organizations to talk about 
local human rights concerns, and to bolster the Commission’s presence 
in cities across the country. We continue to believe that the key to 
strengthening human rights is to bring them closer to home. 


‘Trends in the number of complaints received and resolved were 
complicated in 1995 by two factors. The structural changes referred to 
earlier contributed to a dip in the capacity to deal with complaints in 
the regions around the middle of the year. This is now correcting itself. 
The number and composition of our complaints were also affected by 
institutional responses to the evolving jurisprudence in human rights. 
Harassment cases, for instance, appear to be declining as more and 
more organizations adopt appropriate policies and practices, which is 
all to the good. But there has also been a falling off in age-related and 
disability complaints that relates in part to tribunal or court decisions 
which negatively affect public expectations in those areas, and may be 
more worrying in the longer term. 


PUTTING WORDS INTO ACTION 


The Fiftieth Anniversary of the United Nations gave everyone an 
opportunity to reflect on the successes and failures of the world 
human rights order and to ponder the implications for our own 
domestic situation. The Commission played an active role in 
Canada’s national effort to promote events marking the UN’s first 
half-century and to discuss ways the United Nations Organization 
might be strengthened. 
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The Universal Declaration of Human Rights holds out the hope that 
all human beings will come to know what it means to be “born free 
and equal in dignity and rights.” At the same time, a succession of 
wars, atrocities, and seemingly endless individual abuses evidently 
underscores how difficult it is to persuade the international community 
to live by any such code. The UN nevertheless continues to be one of 
the few constructive avenues within reach, and the Commission will 
continue to work closely with the UN Centre for Human Rights in 
pursuit of that goal. 


Throughout the year, the Commission met with representatives from a 
number of national institutions, both in Canada and abroad, to explain 
our own experience in the protection of human rights and to learn 
from the work of others. As part of these efforts, the Chief 
Commissioner continued to promote an international network of 
human rights institutions that would help organize exchanges and 
technical cooperation among those bodies, and presided over a 
Coordinating Committee working to improve efforts in that direction. 


The Commission held further meetings and worked out agreements 
with three national human rights agencies in the last twelve months. In 
June, following the Chief Commissioner’s visit to India in February, 
the National Human Rights Commission of India agreed to share 
information, exchange personnel, and collaborate on matters of mutual 
benefit. In September, we signed an agreement with the Indonesian 
Human Rights Commission that will also lead to greater cooperation 
and sharing of information. And in October, an agreement was signed 
with the National Human Rights Commission of Mexico, which should 
lead to closer ties between the two commissions. 


Representatives of the Commission also took part in a number of 
international meetings. In January, the Deputy Chief Commissioner 
delivered a speech on “Human Rights and Democracy” at a 
conference of Central American Ombudsmen in El Salvador and was 
a speaker at the inauguration of the United Nations Mission in Solola, 
Guatemala. The Chief Commissioner spoke at the fifty-first session of 
the United Nations Commission on Human Rights in Geneva in 
February about the importance of national human rights institutions, 
and the following month both he and the Deputy Chief Commissioner 
attended the First Canadian Conference on United Nations Reform 
in Montreal. 


In March, the Secretary General presented a paper at a symposium 

on human rights in the Americas at St. Mary’s School of Law in San 
Antonio, Texas, while in June, Commissioner Renée Dupuis took part 
in two radio programs hosted by Réseau France Culture where she 
spoke about the future of aboriginal rights in the international context. 


She also presented a paper on the situation of aboriginal people in 
Quebec to the Institute for Research in Public Policy and co-authored 
a Royal Commission research paper entitled Canada’s Fiduciary 
Obligation to Aboriginal Peoples in the Context of Accession to 
Sovereignty by Quebec. 


Over the past year employment equity policies continued to be a 
subject of much public and parliamentary debate, particularly in light 
of the Federal Government’s decision to introduce new legislation on 
the subject. In January, the Chief Commissioner appeared before the 
Parliamentary Committee on Human Rights and the Status of 
Disabled Persons to explain how the Commission plans to carry out its 
new responsibilities in this area. In November, he appeared before the 
Senate Committee, to discuss the same subject. Also in November, the 
Director General of Employment and Pay Equity participated in an 
annual conference held in Winnipeg that looked at the role of 
aboriginal women in the Canadian labour force, speaking about 

the new employment equity legislation and the job prospects of 
native women. 


With Canada’s ever increasing cultural diversity, community and race 
relations have become an issue of daily concern, particularly in large 
urban centres like Toronto, Montreal, and Vancouver. In February, the 
Deputy Chief Commissioner spoke to the Urban Alliance on Race 
Relations in Toronto on the role of business in promoting human 
rights while better serving people in the community. The Secretary 
General took to the podium in Windsor to discuss Commission 
activities against racism at another event sponsored by the Urban 
Alliance on Race Relations to mark the International Day for the 
Elimination of Racism. 


The relationship between diversity, equality and human rights was the 
theme of the Chief Commissioner’s keynote speech to the Annual 
General Meeting of the Canadian Council of Christians and Jews, held 
in Toronto in September. At that meeting, attended by Commissioner 
Sigmund Reiser, the Chief Commissioner was presented with the 
CCCJ’s Good Servant Award for his contribution to human rights 

in Canada. 


Also in September, the Director General of the Anti-Discrimination 
Programs Branch attended a conference of the International 
Association for Civilian Oversight of Law Enforcement in Vancouver 
where he discussed the Commission’s work with the RCMP, notably 
in the areas of employment equity and the Force’s continuing efforts 
to deal fairly and sensitively with an increasingly diverse 

Canadian population. 
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Diversity, both domestically and on the international front, was also a 
major theme of a conference on Human Rights and Changing Global 
Values, held in Edmonton on November 3 and 4. Co-chaired by 
outgoing Commissioner Gurcharan Singh Bhatia, the conference 
featured presentations by both the Chief Commissioner and newly- 
appointed Commissioner Robinson Koilpillai. 


A REGIONAL PRESENCE 


Throughout 1995 our regional staff worked to promote human rights 
in all parts of the country and in cities large and small. They visited 
numerous communities from Dawson City to Ste-Anne-de-Bellevue 
and from Victoria to St. John’s. They spoke to business groups, 
conferences, and at a variety of other public functions in order to get 
the word out about human rights to as many Canadians as possible. 
Among their activities: 


¢ In September, the Atlantic Regional Director coordinated the 
Commission’s participation in the Atlantic Canada Employment 
Equity Conference held in Fredericton, an event attended by 
more than three hundred people. In October, he also took part 
in Mi’kmaq Treaty Day where he dealt with questions about 
aboriginal rights under the Canadian Human Rights Act. 


¢ In November, the Quebec Regional Director took part in a 
conference on women’s issues held at McGill University. On 
December 10, she joined representatives of the International 
Centre for Human Rights and Democratic Development in 
marking International Human Rights Day in Montreal. In 
September, she also welcomed visitors from the Indonesian 
Human Rights Commission. 


* In September, the Ontario Regional Director spoke to a meeting 
of the Hamilton and District Multicultural Council. Later in the 
year he attended a conference on disability issues in Sudbury. 


¢ The Prairie Regional Director gave a lecture on human rights 
and employment equity to the University of Manitoba’s 
Management Faculty in October. She also joined the Manitoba 
Human Rights Commission in presenting an award for 
excellence in reporting human rights issues in the media. The 
presentations were made on December 10 as part of the 
International Human Rights Day celebrations. 


The Alberta Regional Director gave a human rights seminar to 
150 business students at Red Deer College in October. A month 
later, he gave a presentation on sexual harassment to employees 
of the Northern Transportation Company in Hay River. 
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* The Western Regional Director gave human rights training to 
staff of the western provincial human rights commissions. He 
also spoke to a class at the Prince George Immigrant and 
Multicultural Society, attended a post-polio awareness 
symposium hosted by the Richmond Committee on Disability, 
and visited with community groups in Whitehorse. 


INFORMING ABOUT EQUALITY 


The Commission regularly puts out materials designed to provide basic 
information and stimulate discussion among people concerned with 
equality issues. Publications are available, for example, on how to file 

a complaint, employment and pay equity, and on different forms of 
harassment. In 1995, the Commission distributed more than 

150,000 pieces of information across the country. 


In the past year, the Commission has also tried to find innovative ways 
of reaching the public and to make its posters, brochures and other 
information as widely available as possible. Late in the year, we 
launched a new information service on the global computer network, 
the Internet. In cooperation with a number of provincial human rights 
agencies, a human rights menu was created which allows people access 
to all Commission publications. The information has also been linked 
to SchoolNet, a Department of Industry initiative which brings 
information into over one thousand schools from the elementary to 
post-secondary levels. Online networks also help us to serve many 
Canadians with visual disabilities who have computers equipped 

with special software which can read aloud text displayed on 

the screen. 


In January, the Commission put out several public service 
announcements on radio. These thirty-second items used the voices of 
ordinary Canadians to explain what human rights mean in today’s 
society and why they are important to all of us. They were well 
received by broadcasters and extensively played across Canada. 


In the spring, the Commission released survey results on the 
accessibility to persons with disabilities of automated banking 
machines. Conducted in cooperation with the six major chartered 
banks, this 1994 survey concluded that ABMs too often do not 
adequately serve the needs of people with visual or learning 
disabilities, and recommended ways to improve their design to enable 
everyone to take advantage of the new technology. Another report 
released in June found that more than a quarter of the forty-eight 
federal departments and agencies surveyed did not provide 
information in braille, large print, computer diskette or audio cassette 
at all, and for those that did the quality of the material produced was 
often not sufficient to be of use to disabled clients. 
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Last June, in cooperation with the Manitoba Association of Friendship 
Centres and the Social Planning Council of Winnipeg, the Commission 
released a new booklet called The Rights Path. It deals specifically with 
the rights of aboriginal people in Manitoba and answers questions — 
about ways in which they may be affected by discrimination and what 
they can do to prevent or correct it. 


Also in June, the Commission released a third poster in its Real People 
disability series. These posters make the point that many people with 
disabilities lead ordinary, active lives like everyone else. They work, 
raise families, and pursue a variety of interests and hobbies. Too often 
they are presented as either objects of pity or, in complete contrast, as 
almost superhuman figures. The Real People series is intended to show 
that the truth lies, as usual, somewhere in between. 


Another new poster appeared in November, its subject pay equity. 
With the caption “Equal Work Deserves Equal Pay”, the poster 
reminds everyone of the need to reaffirm the commitment to equal 
pay for work of equal value and make sure that this aspect of human 
rights law is actively pursued. 


Through its magazine, Human Rights Forum, the Commission 
continued to encourage public discussion about human rights. A 
special issue in June looked at employment equity, its successes and 
failures, and what the future might hold in light of the new 
Employment Equity Bill then before Parliament. In December, Forum 
highlighted the particular concerns of youth in the ongoing struggle 
for equality. 


Even a passing glance at the multitude of human rights issues under 
discussion in 1995 reveals how much Canadians value the principle of 
equality. From coast to coast, people have demonstrated a commitment 
to strengthening human rights here at home and to sharing that 
experience with others around the world. 


COMMISSION 
STRUCTURE 


The Office of the Secretary General oversees staff at headquarters and 
in the Regional Offices and provides support to the Commission. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the 
Commission in litigation before tribunals, review tribunals and 

the courts. 


The Anti-Discrimination Programs Branch is responsible for the 
investigation and conciliation of complaints. The Branch also provides 
a quality assurance function for cases presented to the Commission, 
trains staff involved in anti-discrimination activities, and establishes 
performance standards and operational policies. 


The Employment and Pay Equity Branch is responsible for conducting 
employment equity reviews and investigating pay equity complaints. It 
will be responsible for employment equity audits under the amended 
Employment Equity Act. 


The Policy and Planning Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Communications Branch explains the role and activities of the 
Commission, fosters public understanding of the Act and human rights 
issues, and discourages discriminatory practices by means of 
information programs, contact with the media, and activities in 

the community. 


The Corporate Services Branch provides headquarters and regional 
operations with support services in assets management, finance, access 
to information and privacy, informatics, information management, 
library and editorial services. 


The Personnel Services Branch provides headquarters and regional 
operations with support services in pay and benefits, staffing, 
classification, official languages, staff relations, training and resource 
planning, health and safety. 


The Regional Offices provide the first point of contact for those 
wanting information from the Commission or who may have a 
potential complaint of discrimination. Regional Directors work with 
community representatives, the media, employers and unions to inform 
the public of its rights under the Acct. 
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ORGANIZATION 


Chief Commissioner 
Deputy Chief Commissioner 
Secretary General 
Corporate Regional 
Services Offices 
Personnel 
Services 


Legal Services 
Executive Secretariat 


Anti- ; 
Discrimination 
Programs 


Policy 
and Planning 
Employment _— 


FINANCIAL STATEMENT 


Statement of expenditures, by branch, for the period of 
January 1995 to December 3171995 


Branch 

Chief and Deputy Chief Commissionner $ 661,846 
Part-time Commissioners 110,374 
Legal Services 1209376 
Secretary General 216,031 
Executive Secretariat 280,641 
Regional Offices 3,083,062 
Corporate Services 2,325,647 
Personnel Services 603,292 
Communications L032 52% 
Policy and Planning 457,168 
Employment and Pay Equity 2,252,443 
Anti-Discrimination Programs 2,469,573 
SUB-TOTAL 14,701,980 
Tribunals 1938153 
TOTAL $16,640,133 
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TABLE 1 NUMBER OF ENQUIRIES DURING THE LAST TEN YEARS 


1995 36,574 

1994 40,112 

1995 46,292 

1992 5270 
1991 52,284 
1990 e527 792 
1989 46,623 

1988 46,326 

1987 46,628 

1986 41,791 


10,000 
15,000 
17,500 
20,000 
22,500 
25,000 
27,500 
30,000 
32,500 
35,000 
37,500 
40,000 
42,500 
45,000 
47,500 
50,000 
52,500 


TABLE 2 NUMBER OF COMPLAINTS, BY REGION, 1992 TO 1995 


t Complaints formerly dealt with by the National Capital Office are now dealt with at 
headquarters or by other regional offices. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS, BY GROUND OF 
DISCRIMINATION, 1992 TO 1995 


GROUND 


Sex 


TABLE 4 DISPOSITION OF COMPLAINTS, 1992 TO 1995 


Sent to tribunal 
Sent to conciliation 


Settlement approved 


KEY TO TERMS 


Settlement approved: Settlement agreed to by the parties and approved by the 
Commission. 


Not dealt with: 7he Commission decided not to investigate the complaint because it was out 
of time or, technically, without purpose. 


No further proceedings: /he Commission decided not to pursue the complaint because it 
was withdrawn or the matter was resolved. 
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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. 
The Chief Commissioner and Deputy Chief Commissioner are 
appointed for terms of up to seven years and the other Commissioners 
for terms of up to three years. The following are brief biographies of 
the members who served on the Commission in the course of 1996. 


MAXWELL YALDEN 


Mr. Yalden completed his latest term as Chief Commissioner in 
December. After joining the Public Service in 1956, he held a variety of 
positions in the Foreign Service and subsequently served as Assistant 
Under-Secretary of State and as Deputy Minister of Communications. 
In 1977, Mr. Yalden began a seven-year term as Commissioner of 
Official Languages. He was appointed Ambassador of Canada to 
Belgium and Luxemburg in 1984, and served in that capacity until 
joining the Human Rights Commission in November 1987. He was 
reappointed in 1994, 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with the 
firm of Massicotte, Levac and Falardeau and later a senior partner with 
the firm of Levac and Falardeau. In 1975, Mme Falardeau-Ramsay 
joined the Public Service Staff Relations Board as its Deputy Chairman 
and in 1982 became Chairman of the Immigration Appeal Board. Her 
appointment as Chief Commissioner of the Canadian Human Rights 
Commission takes effect in January 1997. 


SIGMUND REISER 


Mr. Reiser was appointed to the Commission in 1994. The sole survivor 
of a family of twenty-one whose other members perished in the 
Holocaust, he emigrated to Canada in 1949 and spent his working life 
with London Life Insurance Company, retiring in 1988 as its Regional 
Manager. He also served for a time as a Director of the Life 
Underwriters Association of Canada. He now lives in Willowdale, 
Ontario and has been involved with B’nai Brith Canada and Beth 
Emeth Bais Yehuda Synagogue since 1968. He is also a member of the 
Community Relations Committee of the Canadian Jewish Congress. 
From 1988 to 1993 he was a Council Member of the College of 
Physicians and Surgeons of Ontario and a member of its Discipline 
Committee. Recipient of a commemorative medal for service to 
Canadians in 1992, Mr. Reiser was Vice-President of the College of 
Medical Laboratory Technologists of Ontario in 1994 and 1995. 


GEORGES CLICHE 


M. Cliche of Val d’Or, Quebec was appointed to the Commission in 
October 1995. He was called to the Quebec Bar in 1971 and later 
worked for four years as Crown Counsel in the Youth Court and the 
Court of Quebec. A member of the firm Cliche, Lortie and Ladouceur, 
his areas of expertise include litigation, negotiation of contracts and 
family and criminal law. He has also done arbitration work and helped 
to negotiate collective agreements, as well as appearing before various 
administrative tribunals. 


ROBINSON KOILPILLAI 


Mr. Koilpillai joined the Commission in October 1995. A resident of 
Edmonton, Alberta, he is a retired teacher and high school principal 
who has been involved in multiculturalism, race relations and human 
rights issues for more than thirty years. From 1978 to 1982, 

Mr. Koilpillai was President and Director of the Edmonton Race 
Relations Council. He also chaired the Human Rights Committee of 
the Alberta Cultural Heritage Council from 1981 to 1983, and from 
1985 to 1988 he was Chairman of that Council. From 1987 to 1992 he 
was a member of the Canadian Multiculturalism Advisory Committee. 
In October 1995 he was elected President of the Alberta Council for 
Global Cooperation. In 1996 he joined the National Executive Board 
of the Canadian Council for International Cooperation. Mr. Koilpillai 
was named a member of the Order of Canada in July 1996. 


MARY MAC LENNAN 


Ms. Mac Lennan of Halifax, Nova Scotia became a member of the 
Commission in November 1995. She was called to the Bar of Nova 
Scotia in 1979 and pursued a career as a sole practitioner until 1990. In 
1981-82, Ms. Mac Lennan was Provincial Coordinator for the Nova 
Scotia League for Equal Opportunities. She played a similar role for 
National Access Awareness Week in 1988 and served as the City of 
Halifax’s Multicultural and Race Relations Coordinator from 1990 to 
1992. A recipient of the Nova Scotia Human Rights Award in 1993, 
Ms. Mac Lennan served two terms as a member of the Nova Scotia 
Human Rights Commission and was appointed Chair of that 
Commission in 1996. She has also served on the editorial board of Just 
Cause, a law journal for people with disabilities and legal professionals. — 
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‘““All human beings are born free and equal in dignity and rights.” 
Article 1, the Universal Declaration of Human Rights 


“All individuals should have an equal opportunity to make for 
themselves the lives that they are able and wish to have, consistent with 
their duties and obligations as members of society, without being 
hindered in or prevented from doing so by discriminatory practices 
based on race, national or ethnic origin, colour, religion, age, sex, 
sexual orientation, marital status, family status, disability or conviction 
for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


PREFACE 


From 1977 to the end of 1996, the Canadian Human Rights 
Commission had only two Chief Commissioners: Gordon Fairweather 
and Maxwell Yalden. I can think of no better tribute to my 
predecessors than to remain true to the principles espoused by them: 
the importance of a full and generous understanding of human rights, 
and the need for a purposeful and flexible approach to their protection. 


I am also conscious of taking over the reins in challenging times for 
human rights, both in Canada and around the world. Technological 
developments and other wonders of modernization have failed to 
reverse growing disparities between North and South, rich and poor, 
those who can afford rights and those for whom the word has little 
practical meaning. At a time when cultivable land, clean water and 
other essential commodities are increasingly at a premium, notions 
of universal justice can often be overlooked. In short, I see little 
reason to suppose that the promotion of human rights — in Canada 
or anywhere else — will get any easier as we approach and enter the 
next millennium. 


I do not believe, however, that we need to be pessimistic. The list of 
things to be done is extensive but I am convinced there is a great fund 
of Canadian good will and resourcefulness available to tackle it. I 
therefore look forward to strengthening the Commission’s ties with 
Canadians in all walks of life as we strive to maintain and enhance 
what has generally been a very honourable human rights record. 


M.E-R. 
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WORDS TO LIVE BY 


2 


The proposition that all human beings are equally entitled to be treated 
with dignity and fairness has been an ideal in world and local affairs for 
at least half a century now. It may record as many setbacks as 
successes, but its appeal remains as fundamental as ever. One reason is 
obvious. In the words of Supreme Court Justice L Heureux-Dubé, 
“human rights is justice. When people don’t have justice, it creates all 
kinds of other problems.” Few countries have devoted themselves to 
the idea of human rights as justice with more consistency than Canada. 
The present Federal Government has said that its plan for Canada is 
“firmly anchored in the principle that governing is about people, and 
that government must be judged by its effectiveness in promoting 
human dignity, justice, fairness and opportunity.” One might even 
suggest that the standards of equality and inclusiveness are an 
important measure of what Canada is about and of what it stands for 
on the international stage. 


But the history of the last half century also suggests a few caveats. The 
first is that, however often it may be repeated, the fine rhetoric of the 
Universal Declaration of Human Rights is no substitute for specific 
actions to uphold the dignity, freedom and equality of actual human 
beings. The second is that there is nothing irreversible about those 
gains that can be attributed to the pursuit of human justice, whether at 
home or abroad. Above all, Canada’s record as a committed proponent 
of human rights is only as convincing as its latest performance. If a 
shared belief in the value of equal treatment for all is a measure of our 
interdependence as citizens, then it is necessary to ask how well the 
experience of individual Canadians bore out that belief in 1996. 


THE ROLE OF GOVERNMENT 


Like everything else, the process of realizing human rights is subject to 
trade-offs. The Government of Canada can no more hand out freedom 
and equality to Canadians than it can simply deliver them from 
prejudice and discrimination. But, the formulation of a coherent and 
purposeful body of law is a good beginning. In a democratic society 
there is a better-than-even chance that good law will reflect important 
societal values and set standards of justice that responsible citizens — 
and their governments — can agree to live by. 


At the beginning of 1996, Canadians had reason to expect that the 
Government of Canada would promote and protect their human rights 
in several ways: 


* by strengthening and clarifying federal law in areas affecting 
human rights and equality of opportunity; 
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* by vigorously enforcing existing laws that enable Canadians of 
every kind, condition and community to share the benefits of 
freedom and equality; and 


* by working with other levels of government and other 
Canadian institutions to promote the enjoyment of human rights 
more generally. 


Obviously, the Government had other important priorities in 1996, not 
least its undertaking to reduce the deficit, deal with persistently high 
unemployment and reinforce the unity of a rather shaken country. 
Rightly or wrongly, there is sometimes a perception that the “hard” 
goals of fiscal probity and a vigorous economy may be less than fully 
compatible with the “softer” goals of a fair, compassionate and 
harmonious society. On the other hand, to believe that a dynamic, 
entrepreneurial economy is in itself a guarantee of social justice must 
by now be considered the supreme triumph of optimism over 
experience. In today’s democracies the role of the state is primarily that 
of striking a balance between economic dynamism and social equity: 
of fostering the creation of wealth, certainly, but not at the expense of 
neglecting the vulnerable or the underprivileged. 


In the event, there was a suspicion that a continuing emphasis on 
deficit reduction and decentralization had once again proven the 
impossibility of serving both God and Mammon. A balanced budget 
might be within hailing distance, but social programs that interrelate 
closely with the enjoyment of human rights had undoubtedly paid a 
price. Government itself appeared somewhat readier to legislate 
improved rights than it was to accept the financial consequences of 
doing so. The Government’s heart might be in the right place, but it 
was less clear that its circulatory benefits were as equitable as they 
might be. One might have expected more substantive leadership in 
areas related to human rights from a government whose unifying 
mission explicitly includes the reduction of disparities of treatment 
across the board. All credit to it for those important and useful 
contributions to the legislative framework that make it possible to 
grapple with actual inequities. It was notably less forceful, however, 
in bringing about actual changes to the system. 


WORLD VIEWS 


A similar dilemma confronts Canadian efforts to bring about the 
practical realization of human rights in other countries. Canada 
rightly prides itself on being among the more energetic advocates of 
human rights internationally. Our moral authority in this matter is 
nonetheless as provisional as anything else: only as good as our own 
performance and our readiness to stand behind our commitments with 
meaningful assistance. 
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There is no simple answer to the question of how one country can 
make a difference in the quality of human rights in another. Opinions 
tend to polarize between those who favour the stick of international 
pressure and those who think that more can be gained by the carrot of 
“engagement”. In practice, of course, the two approaches are not 
mutually exclusive. The Canadian Human Rights Commission thinks it 
best to steer clear of high-sounding rhetoric while doing what it can to 
encourage those internal bodies that actually promote positive changes 
on the ground. By providing practical support to the national 
institutions that have a responsibility in this area, we hope to make a 
material difference in the lives of those concerned without provoking 
official rebuffs. We have now signed bilateral agreements with several 
national institutions around the globe (India, Indonesia, Mexico and 
Cameroon). These enable us both to exchange information and to 
share advice and assistance according to each party’s needs. 


DOING WHAT IS DIFFICULT 


In the field of human rights the old saying that “talk is cheap” has a 
double poignancy. To declare oneself on the side of equal treatment for 
all is as easy as it is self-flattering. But to spell out the social 
implications of that declaration, and then to pick up the tab, are tasks 
of an altogether different order of difficulty. Canada has generally been 
prompt to endorse the large-print principles enshrined in the 
international instruments on human rights, and those commitments are 
broadly reflected in domestic law and policy and in our public 
institutions. But the structures that support our rights need to be 
constantly maintained and reinforced. Above all, they must be realized 
in contemporary and substantive terms. 


The Government this year took on several legislative improvements 
that had been crying out for its attention. It formally expanded the list 
of prohibited grounds of discrimination in the Canadian Human Rights 
Act to include ‘sexual orientation’. Or, to put the matter more 
straightforwardly, it finally made it one hundred percent clear that 

it is no longer lawful in the federal domain to deny services or 
opportunities on that basis. 


The debate occasioned by this amendment demonstrated why this 
provision has been such a long time coming. It was only too apparent 
that social attitudes towards homosexuality in Canada are far from 
being free from prejudice or hostile discrimination. That the 
Government did what had to be done despite considerable opposition 
spoke well for its dedication to the cause of human rights. It might wish 
that was the end of the matter. But that is not possible. There are other 
legislative and administrative changes that must flow from broadening 
our interpretation of the Human Rights Act and, as usual, they are not 
without cost. 
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The same might be said for other changes to the Act on which the 
Government chose not to proceed at this time, most notably an 
amendment that would formally require organizations to 
accommodate, short of undue hardship, special needs such as those of 
disabled people, and another that would oblige them actively to ensure 
that their female employees are paid an equal wage for work of equal 
value. Much as we applaud the Government’s legislative determination 
in other areas, it is far from being off the hook with respect to the 
commitment to promote greater “human dignity, justice, fairness and 
opportunity” for other hard-pressed Canadians. As we shall see, in 
several key areas the Government proved unable to take the difficult 
decisions needed to make good on that undertaking. 


Another positive legislative intervention this year was the coming into 
force in October of a revised Employment Equity Act. The need for an 
improved statute, premised on cooperative remedial action to bring 
about a fairer distribution of jobs in the federal domain, had been 
obvious for some time. The significance of the new Act cannot at 
present be measured by its specific results, but the Commission feels 
much more confident that the necessary procedural platform is now in 
place and that the climate of collaboration is beginning to pay off. 
Public and private institutions can increasingly see for themselves the 
value of a more diverse and representative workforce. 


A LINE IN THE SAND 


When it comes to the hard choices between practical justice and 
managing public expenditures, the immediate cost of intervening on 
behalf of this or that segment of society is generally more apparent 
than the cost of under-investment. Nowhere was this dilemma more 
pointedly brought out than in the report of the Royal Commission 

on Aboriginal Peoples. We will have more to say about its 
recommendations in the following chapter. What needs to be said here 
is that we are of one mind with the Royal Commission on the essential 
point. Although the attitudes and actions of other Canadians towards 
the Aboriginal peoples are now, for the most part, more enlightened 
than they were only a generation or two ago, the balance between the 
two communities in terms of human rights is still radically skewed and 
will take a lot of time, effort — and money — to correct. We also 
concur with the Royal Commission that, here as elsewhere, the goal of 
equal treatment and opportunity is a moving target. The ills that are 
not attacked in this generation will only compound as the Aboriginal 
population grows — along with its claims and expectations. Even in the 
five years it took the Royal Commission to do its work, the relative 
size, awareness and activism of native communities have grown 
dramatically. And while Canadian governments and private organizations 
have not been completely idle or financially unforthcoming, it is 
questionable whether their efforts have even kept pace with the need 
for change and redress. 
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The Royal Commission has set the standard for public action very high 
and told Canadians that the country will ignore it only at great peril to 
itself. From the human rights standpoint, the publication of the Report 
is a landmark of historic importance. As far as justice and equality are 
concerned, this may be the most critical calling-to-account that is likely 
to occur in our lifetime. There is no further room for prevarication: the 
time has come, not just for the Federal Government but for all 
Canadians, to assume new responsibilities vis-a-vis the peoples who 
should have the first claim on our respect and gratitude. 


BRIDGEWORK 


If Aboriginal Canadians still have the most obvious call on our 
attention, they would be the first to acknowledge that they are not the 
only ones to merit public concern. The unequal situation of some 
women, children, seniors, members of ethnic minorities, disabled 
people and other disadvantaged groups in our society is simply too 
blatant to be ignored. Every year brings newly documented accounts 
of sexual violence and harassment, of race-related injustices even in our 
justice systems, of too many children who are undernourished both 
physically and mentally, or of sick, elderly and disabled people who are 
increasingly let down by our systems of social support. 


While it may be invidious to single out any particular group, it must be 
said that 1996 proved particularly unkind to people with disabilities. A 
few relatively isolated breakthroughs aside, this was for many of them a 
year of almost complete stagnation, and, in some ways, even of losing 
hard-won ground. The fact of the matter is that economic stringencies 
are seldom neutral vis-a-vis the various components of our society. 
When public transport, social housing, or hospital budgets are cut, the 
effects are felt more severely by those most in need of such services. 
No matter how thriving the economy may be, the market has never 
shown itself to be a reliable mechanism for mitigating such structural 
inequities as these. In the last analysis, effective promotion of “dignity, 
justice, fairness and opportunity” lies primarily in the hands of governments. 


For its part, the Canadian Human Rights Commission has also been 
making a virtue of necessity by adapting its organization to its 
substantially reduced means. Centralization and computerization of the 
complaints management system, undertaken last year, began to pay off 
in 1996. The backlog of complaints under investigation has virtually 
disappeared and over fifty percent of the complaint cases brought to 
the Commission for its ruling in 1996 had been filed within the last two 
years. A new Human Rights Promotion Branch will also provide 
greater strategic coordination of the Commission’s many public 
education activities at headquarters and in the regions. And, last but by 
no means least, a revamped Employment Equity Branch has been 
gearing up for a newly legislated compliance-audit process that should 
breathe fresh life into the pursuit of job fairness in the federal domain. 


ISSUES INHUMAN RIGHTS 


ABORIGINAL 
PEOPLES 


We first raised the need for a thorough-going inquiry into the situation 
of Canada’s Aboriginal peoples in 1988. In our view, the country 
needed to be made aware of the many outstanding issues in a 
comprehensive way, to take stock of their implications for both 
Aboriginal and other Canadians, and to define a path that would lead 
to a new and better relationship between the two. So it was with 
considerable anticipation that we awaited the tabling of the final 
report of the Royal Commission on Aboriginal Peoples. 


THE ROYAL COMMISSION 


Those expectations have not been disappointed. “It does not befit this 
great democracy, a place that prides itself on its compassion, its respect 
for rights and the law, to perpetuate within its midst — and throughout 
most of its history — a systematic disregard for the . . . Aboriginal 
people that first allowed this country to come into existence.” With 
these words, Co-chairs Georges Erasmus and René Dussault presented 
the results of almost five years work in November. The testimony of 
thousands of witnesses fills many volumes, and the report itself runs to 
3,500 pages. The seven eminent Canadians who made up the 
Commission brought to their mandate a firm commitment to justice 
and equality; above all, they were united in the belief that the 
relationship between Aboriginal and non-Aboriginal people in Canada 
must change: “The cycle of blame and guilt; grievance and denial; 
frustration and fear can be broken... It is time to renew, to turn the 
page.” They also made it clear that the necessary reforms must fully 
measure up to the sorry deficiencies of the past: “what we proposed is 
fundamental, sweeping and perhaps disturbing — but also exciting, 
liberating, ripe with possibilities.” 


While Aboriginal leaders generally greeted the Royal Commission’s 
proposals as a sound foundation for a new relationship, much of the 
wider public reaction was lukewarm. The evident reluctance of the 
Government to make any immediate commitment to following-up the 
recommendations of the Commission was disquieting, and there was 
considerable speculation that the report might be relegated to the dusty 
shelves of history. In our view, a sweeping dismissal of that kind would 
do a grave disservice to all Canadians. The issue is not whether the 
Government should feel compelled to follow every Royal Commission 
recommendation to the letter, but whether it accepts that the scope of 
the reforms required is as the Royal Commission describes it. 


It is beyond our purview to comment on all the recommendations put 
forward. We strongly believe, however, that the Royal Commission’s 
work should be given the serious consideration that such a major 

undertaking deserves. The Commissioners themselves described their 
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recommendations as essentially a “vision of what is possible and 

lots of ideas of how to get started”. Now, more than ever, we need a 
calm and thoughtful exchange between Aboriginal and non-Aboriginal 
Canadians on how the foundations of a new relationship are to be 

laid. To this end, a meeting of Aboriginal leaders and first ministers 
such as the Royal Commission recommends seems an appropriate 
place to start. 


THE FOUR PRINCIPLES 


Mutual recognition, common respect, fair sharing, and a partnership 
based on responsibility: these are the principles that guide the Royal 
Commission’s proposals. They have much in common with the human 
rights goals that animate our work and that of other equality-seeking 
groups in Canada. Aboriginal and non-Aboriginal communities must 
first acknowledge one another as equals. It follows that other 
Canadians must recognize that the Aboriginal peoples are, as the words 
suggest, the first inhabitants of Canada, a fact that entitles them to a 
unique position in our constitutional framework. For their part, the 
Aboriginal peoples must accept that other Canadians are also “of this 
land” and have rights and interests which need to be respected. This, 
surely, is the only basis for an honest, fair and mutually supportive 
relationship between the two communities. 


The Royal Commission showed beyond any doubt that the 
fundamental requirements of mutual recognition and respect had 
repeatedly been broken over the centuries. What should have been a 
relationship of trust between equals became a dysfunctional and 
paternalistic relationship of colonizers and colonized. In its words, 
“When a public attitude of cultural disrespect prevails, cultural 
difference is often seen simply as a deficiency or a disability.” Whether 
one considers the history of residential schools, the treatment of 
Aboriginal veterans, or the depredations visited on Indians by way of 
the Indian Acct, it is obvious that until quite recently Canada’s policy 
towards its first inhabitants was more often than not based on a disdain 
for Aboriginal customs, languages and cultures. Any new association 
must be based on a broader respect for the inherent worth of both 
communities. Furthermore, we would suggest that the Government of 
Canada has an inescapable duty to convince non-Aboriginal Canadians 
of this basic truth and of the justice of those reforms that must flow 
from it. 


Which brings us to the need for sharing. The original relationship 
between Aboriginals and newcomers was often based on that idea. 
Without the help of the native peoples, many of the latter would not 
have lived, much less prospered. The gradual and to some extent 
deliberate distortion of this reciprocity not only broke faith with the 
Aboriginal peoples and demeaned their culture, it systematically 


deprived them of land and resources that had been their sustenance 
since time immemorial. Today, Aboriginal lands in Canada south of the 
60th parallel make up less than one-half of one percent of the 
Canadian land mass. For purposes of comparison, in the United States, 
where the native population is proportionately smaller, three percent of 
all lands (but Alaska) are owned by Aboriginal nations; indeed, all the 
native reserves in Canada would fit into half of the Navajo Nation 
Reserve in Arizona. In Australia, Aboriginal peoples make up just over 
one percent of that country’s population but control fully ten percent of 
the land mass. Even measured in terms of the original lands allocated 
to Aboriginal peoples by Canadian treaties, the share now held by 
them is only about one-third of what it ought to be. Can one doubt that 
a fairer distribution of Canada’s land and bounty must be at the heart 
of a new relationship? Viewed in this light, more recent attempts to 
settle land claims are at best halting and overdue steps to redress a 
grossly unjust situation. 


Sharing is widely accepted as a crucial feature of the Canadian 
federation. Constitutionally entrenched practices whereby more 
prosperous regions help the less prosperous confirm Canada’s 
commitment to ensuring that all its inhabitants share equitably and 
harmoniously in the benefits of citizenship. It does not take a degree in 
Canadian history to see that the moral and legal claims of Canada’s 
first peoples to a fair share of the collective wealth of this country, 
considered in the broadest sense, should be paramount among our 
human rights priorities. 


And finally, responsibility, without which the other principles would be 
almost pointless. Of what benefit would recognition, respect and 
sharing be, if Aboriginal peoples continued to be denied the autonomy 
of action that alone can enable them to make for themselves the future 
they desire? To be responsible and accountable for its actions is the 
mark of any community that purports to be self-governing. It is also the 
only basis on which one can hope to put a stop to the paternalistic 
practices that have disfigured Canada’s relationship with the 
Aboriginal peoples. 


With regard to self-government, the Royal Commission is to be 
particularly commended for proposing models that include all 
Aboriginal peoples and not just those in communities which currently 
enjoy a modicum of recognition, be they Indian bands or organized 
Inuit communities. By proposing models of self-government that can be 
applied to Aboriginal communities living in urban areas, a segment of 
the Aboriginal population that is growing fast, the RCAP has 
presented practical ideas for dealing with an issue which has long been 
a hot potato for all levels of government. It also suggests practical ways 
to include in the process Métis people and status and non-status people 
living off-reserve. These groups make up a very significant part of the 
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Aboriginal population and their status is affirmed in our 
Constitution, but there has been a reluctance to deal with their needs 
in a meaningful way. 


ABORIGINAL NATIONS 


One obvious result of the last two hundred years of Canadian history 
has been the erosion of Aboriginal nations. Artificially divided by laws 
such as the Indian Act, decimated by disease, and geographically 
dispersed by the encroachment of European and other settlers, most 
Aboriginal nations have been hard pressed to maintain their cohesion 
and identity. The Royal Commission recommends that the starting 
point for a new relationship must be a recognition of Aboriginal 
nationhood. In its view, an “Aboriginal nation” may be defined as 

“a sizeable body of Aboriginal people that possesses a shared sense of 
national identity and constitutes the predominant population in a 
certain territory or collections of territories.” While there are around 
one thousand reserves and Aboriginal settlements in Canada, there are, 
by the Royal Commission’s estimate, between sixty and eighty such 
nations. Since there can be little doubt that the military and trade 
alliances established between Europeans and Aboriginal peoples were 
based on nation-to-nation relationships, such nations would be, in that 
sense, the true inheritors of the right to self-government and would 
properly form the building blocks of a new relationship. Moreover, as 
the Royal Commission points out, it is hardly practical to expect that 
meaningful self-government be exercised by large numbers of small, 
separate communities. 


Exactly how Aboriginal self-government is to be articulated is probably 
the single most difficult and sensitive task that the Royal Commission 
has presented to Aboriginal leaders and Canadian governments. One 
cannot simply turn back the clock or start over; the possible solutions 
— and there will certainly be more than one — will have to meet at 
least three tests. They must take account of the different ways in which 
traditional concepts of native self-government have evolved; they must 
spell out in credible and contemporary terms how such governments 
will interface with other Canadian institutions; and they must include 
not only a process for getting from “here” to “there” but the sorts of 
interim and transitional measures that will enable the “new 
relationship” to function healthily while the process is under way. 


THE WILL TO CHANGE 


That some Canadians are not immediately sympathetic to the claims of 
the Aboriginal peoples is unfortunately a fact. An opinion poll carried 
out near the beginning of 1996 showed that almost half of all 
Canadians believed that the standard of living for native people in this 
country was the same as, or better than, that of other Canadians. That 


this belief is patently false was again borne out by the research carried 
out by the Royal Commission. It must be said that, by almost any 
measure one cares to name, Aboriginal people are, collectively, quite 
simply the most disadvantaged community in Canada. 


The Government must resist the temptation to pander to such public 
misunderstandings. Considerable efforts have already been made to 
resolve problems arising out of the unequal relationships between 
native and non-native Canadians. But some of them have been too 
little or too late. Whether one is talking about land claims, self- 
government, the recognition of Métis rights, or any of the myriad 
concerns of urban Aboriginal communities, overall progress towards 
a more just and stable relationship has been very slow. Aboriginal 
peoples cannot be expected to wait decades for their legitimate 
concerns to be taken with the sort of seriousness which Canada’s 
human rights commitments, if nothing else, require. Whether the way 
ahead includes all the reforms proposed by the Royal Commission is, 
at this point, open to discussion. What is very clear is the need for a 
comprehensive plan and timeframe against which real progress 

can be assessed. The Royal Commission suggests a twenty-year plan for 
implementing its main proposals. It may take longer, but unless we 
begin with a firm idea of what is to be achieved by when, we 

run the risk not merely of perpetuating particular social evils but of 
further undermining a relationship that is already strained to a 
dangerous degree. 


No matter how sincere the efforts of particular governments, it is their 
nature to come and go. What Canada needs is a blueprint for change 
that makes a new relationship with the Aboriginal peoples a national 
imperative of the first order. A piecemeal, sporadic or grudging 
approach will simply not get the job done. It would be equally ill- 
advised to water down efforts to change the situation because Canada 
allegedly “cannot afford it.” That the matter is more than an issue of 
inadequate spending is a point acknowledged by the Royal 
Commission, but it would also be disingenuous to suppose that lasting 
solutions will be brought about without some increase in public 
funding. To establish an adequate economic and resource base, 
introduce appropriate forms of self-government, and effect much 
needed improvements in education, health, and living conditions will 
all entail substantial expenditures. 


The real question is whether Canada can afford the alternative. Fifty- 
six percent of Aboriginal Canadians are under the age of twenty-five, 
and the current population is expected to grow by close to one-third in 
the next two decades. Given these realities, the cost of an inadequate 
response today will almost certainly be increased frustration, more lost 
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opportunities, and yet another generation of native Canadians 
consigned to a second-class existence. The social, let alone the 
economic cost of inaction on that scale is manifestly unacceptable. 


One may query the Royal Commission’s predictions that, within fifteen 
years, the additional cost of their proposals, which they estimate at 
around $1.5 billion a year, will begin to be offset by a net benefit to the 
treasury. But that in itself does not invalidate the proposition that self- 
governing and self-reliant Aboriginal peoples will gradually become 
less “dependent” as well as healthier and more productive. By the 
Royal Commission’s reckoning, governments at present spend around 
$2.5 billion a year on measures to offset the effects of poverty, ill-health 
and social disintegration in Aboriginal communities. By and large, this 
is the cost of patching up a broken system and preventing complete 
collapse. It may well take more than a generation to right the wrongs 
that have brought us to this pass, and it will almost certainly cost more 
to accomplish the goals set out by the Royal Commission. But, if 
experience is any guide, we cannot in all conscience see that Canada 
has any choice but to enter upon a multi-year plan to bring about 

such changes. 


A NEW ROLE FOR THE CHRC? 


The Royal Commission’s recommendation that the Canadian Human 
Rights Commission be given the task of reviewing the many relocations 
of native communities that occurred in the past is a matter of direct 
interest to us. We have had some involvement in this issue in recent 
years, carrying out special investigations into the 1960’s relocation of 
the Innu of Davis Inlet and an earlier relocation of Inuit families from 
Northern Quebec to the High Arctic. The conclusions, in both cases, 
indicated that the Federal Government had not adequately fulfilled its 
obligations to the communities concerned. Remedial measures have 
since been taken as a result. The Minister of Indian Affairs announced 
in March that a reconciliation agreement had been reached between 
the Inuit and the Federal Government. It was acknowledged that, 
despite good intentions, the relocation caused serious hardship and 
suffering to those involved. A $10 million trust fund has been 
established to provide economic, cultural and social benefits to those 
affected. The Innu of Davis Inlet and the Federal Government have 
also agreed on a plan to resettle their community at Little Sango Pond. 
Construction is expected to begin shortly. 


As part of its examination of government-Aboriginal relations, the 
Royal Commission itself undertook a general review of native 
relocations. Dozens of examples were documented and several cases 
were highlighted in the final report. The pattern that emerges does not, 
as a rule, reflect great credit on federal authorities. Aboriginal people 


were seldom adequately consulted on these moves, and although the 
decisions themselves were not motivated by malice they frequently had 
at least as much to do with administrative convenience, or the need to 
move communities out of the path of mining or hydro developments, 
as with the welfare of the communities themselves. The results were 
almost uniformly negative, and their repercussions often persist to 

this day. 


The Royal Commission recommends that the Canadian Human Rights 
Act be amended to enable this Commission to carry out, on 
application, full investigations of relocations. Such a mandate would 
also include the power to recommend remedial measures, including 
resettlement and appropriate programs to redress the negative effects. 
If the Commission’s recommendations were not carried out within a 
reasonable time, it would be empowered, with the consent of the 
communities concerned, to seek compliance through the courts. While 
the focus of the Royal Commission’s approach to building a new 
relationship is clearly on the future, it would be folly to expect to build 
a durable new relationship without first resolving some important 
pieces of unfinished business. We therefore support any initiatives to 
bring closure to outstanding grievances and are ready to play a part 

in that process, if required. 


PROTECTING INDIVIDUAL RIGHTS 


Our commentary on the work of the Royal Commission would be 
deficient if it did not look at the fundamental issue of how individual 
rights would be protected within any new relationship. The Royal 
Commission recommends that Aboriginal governments be bound by 
the Canadian Charter of Rights and Freedoms. However, the general 
application of the Charter would be subject to section 25, which 
provides that any rights it guarantees will not “abrogate or derogate 
from existing Aboriginal rights.” It also recommends that this be 
interpreted to mean that Aboriginal peoples would have the right to 
invoke a “notwithstanding” power to suspend the application of the 
Charter, at least for a period, until such time as any conflict between 
Charter and Aboriginal rights is resolved. The Royal Commission 
emphasizes, however, that the Constitution does not allow Aboriginal 
governments to deny equality to women; Aboriginal rights must be 
guaranteed “equally to male and female persons”, and that guarantee 
would not be subject to a notwithstanding clause. 


In our view, no government should have the power to suspend Charter 
rights. We appreciate that this power has so far been used sparingly, 
and we have no reason to believe that Aboriginal governments would 
deal with it any differently, but we also believe that most Canadians, 
native and non-native alike, cherish the civil and political rights 
enshrined in the Charter and distrust any weakening of those rights, 
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however temporary or well-intended. That said, from a human rights 
perspective, the RCAP proposals seem to us generally sound. The 
problem, if any, is that they do not go far enough. The Royal 
Commission makes no suggestions for establishing specific institutions 
to protect human rights or to prevent discrimination within self- 
government structures. As things stand, Charter rights can only be 
asserted through the courts. For most Canadians, and certainly for 
most Aboriginal Canadians, this makes a Charter challenge both costly 
and complex. Furthermore, the Charter applies only to governmental 
actions; acts of discrimination by private individuals or corporate 
entities cannot be redressed through the Charter. This presents a real 
danger that members of self-governing Aboriginal communities, and 
particularly already disadvantaged groups such as women, would have 
no practical means of asserting or protecting their rights. 


To take a familiar example, women and others who regained their 
Indian status pursuant to the 1985 amendments to the Indian Act 
(Bill C-31) would have no effective means of ensuring that they are 
dealt with equitably in matters such as the allocation of lands and 
housing. In this regard, it is noteworthy that the Royal Commission, 
while recognizing the serious problems these women face, makes no 
concrete proposals for rectifying this situation, leaving it to Aboriginal 
nations to resolve. While we generally defer to the right of Aboriginal 
communities to determine their own membership structures, this does 
not diminish the urgency of dealing with persistent problems arising 
out of Bill C-31 that the Royal Commission itself sets out in 
considerable detail. 


In the provincial and federal spheres, it is human rights bodies such as 
ours that provide a means for redressing discrimination. While we 
would be the first to admit that the traditional complaint-based model 
of dealing with discrimination has its faults, it is nonetheless clear that 
without such agencies it would be next to impossible for many citizens 
to seek justice in human rights matters. We therefore believe that any 
new system of Aboriginal self-government should include clear 
institutional and legal safeguards against discrimination in employment, 
accommodation and public services. Such systems of human rights 
protection need not, we emphasize, be modelled on current institutions 
operating in Canada; there may be more effective and culturally 
appropriate ways to ensure that respect for equality is effectively 
realized. Our concern is simply to ensure that proper and accessible 
means are put in place for that purpose. 


IN THE MEANTIME 


Although the Royal Commission Report was the most noteworthy 
event of 1996, there were several other developments worthy of 
comment. In February, negotiators for the Nisga’a Tribal Council, 
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Canada and British Columbia announced an agreement-in-principle 
regarding Nisga’a claims over the Nass River Valley in northern B.C. 
This agreement calls for a cash payment of $190 million and the 
establishment of a Nisga’a Central Government with ownership of and 
self-government over more than 1,900 square kilometres of land. It also 
spells out ownership of surface and sub-surface rights within the claims 
area, along with Nisga’a entitlements to Nass River salmon stocks and 
wildlife resources. The absence of the standard “extinguishment” 
clause in this agreement is also noteworthy. The requirement that 
claimants relinquish their Aboriginal rights, ostensibly to establish 
certainty of title over the lands that are the object of a claim, has been 
the target of criticism for more than twenty years. Although the 
Government has not officially renounced all future use of this clause, 
its absence from the Nisga’a agreement looks like a positive sign. 


The Minister of Indian Affairs called this agreement “the fundamental 
basis for a new relationship based on partnership and mutual respect.” 
While such language echoes the principles promoted by the Royal 
Commission, one must add that it has taken an unconscionable time to 
bring them into effect. As Chief Joseph Gosnell of the Nisga’a Tribal 
Council noted, the first attempt by the Nisga’a to resolve their claim 
was in 1887. It was not until 1973 that the Supreme Court of Canada, in 
the Calder decision, recognized that Aboriginal people might indeed 
have unextinguished rights to lands and resources. Formal negotiations 
began in 1976. As the Chief wryly observed, a generation of Nisga’a 
has grown old at the negotiating table. Canada cannot expect to build 
a new relationship at this glacial speed. 


The fact remains that the Nisga’a claim is the first to be settled south of 
the 60th parallel since the 1975 James Bay Agreement and the first 
modern treaty to reach agreement-in-principle in British Columbia. 
Several dozen other claims remain to be negotiated in that province 
alone. That said, and despite a notable acceleration in the pace of 
negotiations in recent years, it is not surprising the Royal Commission 
concluded that the whole claims settlement program needs to be 
thoroughly revamped. In this regard, its call for regional claims 
commissions and a quasi-judicial tribunal to facilitate negotiations 
and resolve disputes seems eminently reasonable. So too does the 
suggestion that claims policies be embodied in legislation to give them 
a firmer basis and to distance them from policy shifts which may 
sometimes be motivated more by political considerations than by 
concern for the community. 


A further indication of the shortcomings of the current policy was 

the June decision by members of the Indian Claims Commission to 
recommend the abolition of that body. The ICC was established in 1992 
to facilitate the resolution of specific claims and has established a 
reputation for innovative and energetic efforts in that regard. Its work 
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has been largely stymied, however, because the Commission has no 
way of making its decisions enforceable. It has now called for the 
Federal Government and Aboriginal representatives to establish a 
permanent independent claims body with statutory authority to make 
decisions binding on all parties. The Royal Commission made a similar 
recommendation. At year’s end, discussions were said to be under way 
between the Government and the Assembly of First Nations on a 
revised specific claims policy. The Government has yet to indicate what 
will happen to the ICC if an agreement is not concluded before its term 
expires in March, 1997. 


THE INDIAN ACT 


In December, the Minister of Indian Affairs placed before Parliament 
a package of amendments intended to remove some of the more 
outdated provisions of the Indian Act and to enable Indian 
communities to assume more responsibility for their own affairs. While 
acknowledging “inherent and irremediable flaws” in the Act, the 
Minister considered his proposals a “long overdue transitional step on 
the road to self-government.” Not all Aboriginal leaders saw it that 
way. At an emergency assembly of chiefs held late in the year, the 
leadership called for the legislation to be withdrawn. Despite 
assurances that it had been developed in consultation with Indian 
communities and would only apply to those that opted into it, the 
chiefs were of the view that the Government had not adequately 
consulted those directly affected by the legislation. In effect, the choice 
on offer was between living under a revised form of the Act and living 
under the present largely discredited legislation. They also noted that 
the Royal Commission had said there was no point in trying to fix the 
unfixable and had favoured replacing the Act completely with new 
self-government arrangements. 


Coming so hard on the heels of the Royal Commission report, such 
fundamentally different perspectives hardly bode well for a new and 
more respectful relationship. That the Government’s intentions 

were good we have no doubt. However, it certainly looked as if the 
federal authorities and Aboriginal leadership were not “on the same 
page”, as the saying is. At bottom, there appear to be two fairly distinct 
issues in dispute: the first is how radically the ground rules must be 
altered, even in the short term, in order to bring about effective 
self-government; and the second goes to the question of who is to speak 
for the Aboriginal communities in this matter and at what level or levels 
of native leadership the Federal Government should be consulting 

and negotiating. 


With regard to the first, we tend to favour the approach of the Royal 
Commission: tinkering with the existing legislation can have only 
limited benefits and, being based on questionable assumptions about 
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matters such as land ownership, can only be used with great caution. 
That the present ground rules are ultimately untenable is a fact readily 
admitted by all concerned. The process of developing adequate and 
contemporary forms of Aboriginal self-government must be started 
from the ground up. While this does not preclude transitional steps to 
facilitate change, it must be clear that measures such as those now 
being proposed are subsidiary to the broader goals of self-government 
and not an end in themselves. 


The matter of who governments should be negotiating with is no more 
straightforward. In recent years the Federal Government has followed 
a strategy of community-based negotiations, primarily with band 
councils established under the Indian Act. While this approach has 
some merits, it is not without flaws. As already noted, the Royal 
Commission bases its recommended approach on recognizing and 
re-creating traditional Aboriginal nations. No easy matter. We can only 
urge governments and Aboriginal peoples to work cooperatively to 
break the current impasse. It is expected that a parliamentary 
committee will hold full public hearings on the proposed amendments 
to the Indian Act in the new year. We hope they will launch a 
constructive and continuing dialogue on how to establish credible and 
effective Aboriginal self-government in a contemporary setting. 


DISABILITY “Just Do It.” This message from people with disabilities has been loud 
and clear for some time, but by any real measure of progress 1996 was 
anything but an active year. The official response to the 1995 report of 
the Standing Committee on Human Rights and the Status of Persons 
with Disabilities was only the most obvious case in point. Where the 
Committee had called for specific action to set minimum standards for 
disability-related income programs or to take account of people with 
disabilities in measures funded through the Employment Insurance 
program, the Government talked vaguely about reviewing its 
leadership role within a framework of consultation and partnership. 
This at a time when many organizations representing people with 
disabilities had been informed that their funding was to be cut, either 
immediately or over three years. It was, to say the least, unclear how 
Canadians with disabilities were to participate actively in promoting 
the “culture of change” that the Government was touting while 
deprived of the means to put their case. 


Not surprisingly, those representing people with disabilities reacted 
negatively to the Government’s insubstantial response to the Standing 
Committee, and to a growing disparity between words and deeds. This, 
in part, led to the creation in June of a Task Force on Disability Issues 
headed by Member of Parliament Andy Scott. Its November report, 
aptly titled Equal Citizenship for Canadians with Disabilities: The Will 
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to Act, has given the Government a second chance to respond to the 
underlying issues. 


To anyone working in the field, many of the Task Force’s proposals will 
seem familiar: we have heard before of the need for coordination and 
collaboration within and among governments, to avoid the real danger 
that people with disabilities will be abandoned to “a fragmented, 
patchwork array of regional activities that sentences them to return to a 
marginal existence.” The Task Force recommends that the Government 
invite the provinces to establish a pan-Canadian approach by building 
disability-related considerations into all mainstream policies and 
programs, and that it demonstrate leadership by introducing 
comprehensive legislation, along with appropriate infrastructure, 
funding and accountability mechanisms. 


In view of the fact that similar recommendations have been 

disregarded in the past, what reason is there to believe they will be 
acted upon this time around? One cause for hope is that the Task Force 
sets out specific obligations that the Federal Government must assume 
or maintain in this area. In effect, it asks the Government not so much 
to imagine completely new solutions as to get them right. The report is 
also supported by a compelling body of information. Over the course of 
the summer, thousands of people took part in fifteen forums across the 
country. Representatives of twenty-two national organizations helped 
the Task Force frame and organize the inquiry process; organizations of 
people with disabilities, businesses, unions and community groups 
submitted briefs; and various research studies were completed, all 

with the involvement of federal officials. Early signs are that the 
Government is taking the report seriously and may finally be prepared 
to act on key recommendations. Meanwhile, however, another year 

has passed. 


LEGISLATION 


Legislation may not eliminate disadvantages, but it does provide a 
public indication that a problem exists and that the legislator is 
committed to dealing with it. That is why we persist in urging that the 
Canadian Human Rights Act be amended to require employers and 
service-providers to accommodate the special needs of people with 
disabilities or other disadvantaged groups, within reasonable limits. 
Court decisions have made it clear that the duty to offset disadvantages 
to disabled employees or clients is implicit in the Act. Explicitly 
enshrining the principle of “reasonable accommodation” would remove 
any remaining ambiguity on this issue and make the Act a more 
positive force for change. As the Task Force report put it, “by 
introducing a duty to accommodate employees, the Government of 
Canada would be making a statement to the effect that employing 
individuals with disabilities is just ‘business as usual’.” This long- 
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awaited amendment was not, however, among the changes to the 
Human Rights Act that became law in 1996. 


Nor was this the only instance of legislative inaction. Amendments to 
the Criminal Code and to the Canada Evidence Act that we anticipated 
last year have still not been introduced. The subject of a long and 
comprehensive consultation process, these changes would remove some 
of the more obvious barriers to people with disabilities within the 
criminal justice system. They would, for example, ensure that 
communication assistance is available to people with special needs, 
extend to those unable to attend court the right to testify by means of 
videotaped evidence, and add a new offence of sexual exploitation 

by a caregiver or other person of trust. 


Not all the news was bad. Changes to the Health and Safety 
Regulations of the Canada Labour Code announced last year were 
finally proclaimed in December. All safety information, instructions 
and warnings must henceforth be developed in consultation with 
employees with special needs, and all barriers and guardrails must be 
made visible by using brightly coloured paint or a reflective coating. 
These changes allow the Regulations to do what they are meant to do: 
provide equally for the safety of all workers. 


ACCESSIBILITY 


The ways in which our public environment impedes or excludes people 
with disabilities are both numerous and persistent. It has long been 
recognized that the absence of ramps or rails, or physical cues for the 
visually impaired, along with various other obstacles, effectively deny 
to people with disabilities rights that other citizens take for granted. 

In 1990, the Federal Government committed over $200 million to 
removing such impediments in its own domain over a five-year period. 
We welcomed the commitment at the time, and still do. Unfortunately, 
concrete results have been slow to materialize. Of course it takes time 
to undo a legacy of neglect, but if a slipped deadline is sometimes 
understandable, it is more difficult to understand their virtual 
disappearance. Treasury Board’s original target for bringing all federal 
property into compliance with up-to-date accessibility standards was 
March 1995, and departments submitted their compliance reports 
accordingly. So what was the status of this program at the end of 1996? 
Hard to say: statistics have not been compiled; actual — as opposed to 
budgeted — expenditures have not been published; the policy itself has 
not been updated; and no revised deadline has been set. This is not 
leadership as we understand it. 


We acknowledge that putting right decades of indifference will not be 


an easy or cost-free task. But one still has to move from simply 
identifying a problem to doing something about it in a deliberate way. 
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Canada Post, for example, has a large number of postal outlets, not all 
of which can be made accessible overnight. That is why it has put in 
place a ten-year Accessibility Plan to deal with the issue. What remains 
to be seen, however, is how effectively this plan deals with the real life 
concerns of clients. One answer was brought to the Commission’s 
attention by a complaint from a Newfoundland resident who uses a 
wheelchair and makes frequent use of rural postal outlets, many of 
which do not meet accessibility standards. We hope during the year 
ahead to have the Corporation set a reasonable timetable for making 
those and other postal services in Newfoundland genuinely accessible. 


On a brighter note, the Canadian Standards Association has updated 
the Barrier-Free Design Standard first published in 1990. It would be 
hard to exaggerate the importance of these detailed measures of 
accessibility: by providing an objective yardstick for all parties, they 
encourage employers, builders and technicians to think ahead. 
Something of the sort has been happening with Canada’s major banks. 
Customers with various disabilities are increasingly finding both bank 
premises and banking machines more attuned to their needs. This can 
be traced to a welcome change in institutional attitudes. Accessibility is 
now being treated as a question of customer service: a legitimate and 
worthwhile business expense, rather than yesterday’s “good deed”. 

Not that all the problems are behind us. We reported last year that 
organizational issues had impeded development of national standards 
for the accessibility of automated banking machines. The news this year 
is that various studies on this matter are expected to converge “shortly” 
under the auspices of the Canadian Standards Association. Such delays 
will continue to deny people with disabilities access to a widely-used 
service so long as ABMs are introduced or modified without the 
benefit of accepted standards. 


It seems reasonable to expect that recent technological advances will 
open new doors to people with disabilities. In one promising 
development, the Integrated Network of Disability Information and 
Education, billed as “the world’s most comprehensive one-stop 
resource for information, products and services”, came on-line in June. 
This is a cooperative venture involving over thirty national 
organizations of people with disabilities. It connects consumers, service 
providers, governments and private manufacturers. Through it one can 
find recent articles about various subjects, learn about a range of 
assistive technologies, products and services, and, in general, gain a 
better understanding of how other people are dealing with disability 
problems. But technology, even one as modern as the Internet, is only a 
promissory note as far as many disabled people are concerned. That 
promise will only be honoured when their needs are thoroughly 
considered at the planning stage: in setting up web sites, for example. 
Systems that rely exclusively on visual cues are obviously not user- 
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friendly to those with vision impairments, and a deaf person will find 
no benefit in audio instructions. In 1996, the Public Service 
Commission took the initiative of providing a guide to help federal 
agencies that are setting up web sites to get it right from the beginning. 
We urge those bodies and others in the community to pay much more 
attention to these concerns than they seem to have done so far. 


MEDIUM AND MESSAGE 


Whether the technology be old-fashioned or ultra-modern, it has taken 
a surprisingly long time for employers and service-providers to catch on 
to the fact that thousands of Canadians have difficulty exchanging 
information by conventional means. Providing that information in 
what have come to be known as “alternate formats” is too often an 
afterthought — or a response to a complaint. Although there were 
some positive developments in 1996, the need to put out messages in 
various formats is far from being uppermost in the minds of those who 
manage Canada’s communications business. Proposed changes to the 
Copyright Act, for example, will enshrine a cooperative relationship 
among authors, publishers and producers of alternate format materials 
that goes back many decades. For the first time it will be legally 
permitted, without infringing copyright, to make creative works 
available in alternate formats, including braille and “talking books”. 
Unfortunately, as now proposed, the amendments will allow a producer 
to make only one copy without paying royalties. This presents an 
obvious problem for service organizations like the Canadian National 
Institute for the Blind whose lending libraries rely on multiple copies. 
People with hearing impairments have also requested that their needs 
be more closely considered in the revised legislation, to forestall 
problems with captioned or signed materials. 


In our own area of expertise, we are pleased to report that the 
resolution of two complaints brought by an Ottawa couple will benefit 
many people with vision impairments across the country. As part 

of a recent settlement, the Royal Bank is now making many of its 
publications available in braille, large print, on audio cassette and on 
computer diskette. (See p. 86 for further details.) Not to be outdone, 
other major banks are moving in the same direction. Nor are banks the 
only corporations to realize that a competitive service is one tailored to 
a broad spectrum of public needs. As a result of another intervention 
by the same couple, the Canadian Radio-Television and 
Telecommunications Commission (CRTC) has ordered Bell Canada to 
provide, on request, telephone bills and billing inserts in braille, large 
print or on computer diskette. 


On other accessibility fronts, the results remain mixed. The CRTC has 
required major English television broadcasters to caption all local 
programming by 1998, and ninety percent of daytime programming by 
the time their current licenses expire, but the same requirement has yet 
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to be applied to French broadcasters. The relevant renewal applications 
will come up in 1997. Technologies in this area continue to improve, 
but technical and cost considerations associated with captioning in 
French still make it unlikely that the standards that now apply in 
English broadcasting will soon apply to services in the other 

official language. 


Captioning on the Parliamentary Channel also remains an issue. In 
1994, the Commission reviewed the results of an investigation and 
concluded that technological and cost factors did not justify captioning 
on a full-time basis. In part, our decision was based on the requirement 
that the debates be carried simultaneously in both official languages. 
However, the situation continues to evolve, and we felt that factors that 
once made full-time captioning prohibitive deserved a second look. We 
wrote to the Clerk of the House of Commons to point out that the 
legislatures in British Columbia, Ontario and Alberta, and the United 
States Congress, all manage to caption their broadcast proceedings, 
albeit not in two languages. The Clerk replied that the situation is 
being regularly monitored but the costs associated with real-time 
captioning in two languages are still too great at present. 


TRANSPORTATION 


“Some things never change.” The saying certainly seems to apply to 
several unresolved issues regarding the accessibility of Canada’s 
passenger transportation systems. Two in particular come to mind. Year 
after year we have tracked the question whether travellers with 
disabilities who need an attendant should be required to pay two fares. 
Our position is that this would be an unreasonable and discriminatory 
penalty. Over time there have been many proposals and even a few 
decisions from the regulatory agencies responsible. Generally speaking, 
these have been in keeping with our position, but all have so far come 
to naught. Although the airlines have somewhat extended the range of 
flights where a disabled traveller would be eligible for a reduced 
attendant charge, they are no nearer accepting the principle of “one 
traveller, one fare.” The Government of Canada should find a way to 
put an end to these half-measures without further delay. 


Problems of a different kind affect intercity and interprovincial bus 
services. Given the economic situation of many people with disabilities, 
travel by bus might seem to be the modality of choice. It might, but it is 
not. One of the problems is that, from the perspective of a disabled 
traveller, bus lines provide only a checker-board service. A person may 
be able to get from Edmonton to Calgary, for example, but making it to 
Jasper from Banff would be a horse of a different colour. To be fair, 

the bus industry claims that the demand simply does not warrant the 
service. For example, the Greyhound bus company has, at least 
partially, based its decision whether or not to provide fully accessible 
service on a given route on the public response over a three-month trial 
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period. We wonder whether that represents an adequate test when the 
service was for so long unavailable. Despite several meetings between 
industry representatives and travellers with disabilities, these and other 
issues are stalled for the moment. 


The Canadian Transportation Agency hopes to unblock some of these 
impasses by working with industry and consumer organizations to put 
in place voluntary agreements on the provision of accessible 
transportation. The first result of this effort is a Code of Practice 
covering aircraft accessibility for people with disabilities. In two years’ 
time such things as removable arm rests, safety instructions in alternate 
formats and space for service animals are to be normal requirements. 
While hardly revolutionary, these measures are none the less welcome. 
Many users would still prefer enforceable regulations to self-regulated 
agreements, but for now disabled travellers are willing to give the 
benefit of the doubt to the air carriers and the transportation agency. 


EMPLOYMENT AND TRAINING 


Work is much more than a means of keeping body and soul together; 
it contributes to our sense of accomplishment and self-worth. While 
there are certainly other benchmarks of equality, the degree to which 
a particular group has access to the public workplace is a key measure 
of its practical enjoyment of human rights. So when it comes to job 
opportunities for disabled people, how well does Canada live up to this 
standard? Not well at all. People with disabilities are seriously under- 
represented in both the federal and federally-regulated workforces. 

In 1995, the most recent year for which statistics are available, they 
accounted for less than three percent of all employees in the private 
workforce covered by federal law, whereas more than twice that 
number were available for work. But they were being hired at a rate 
below two percent. The situation in the Public Service was little better. 


Here and there, there are glimmers of hope. People with disabilities are 
increasingly being hired into positions they have not traditionally filled. 
Some banks, for example, have engaged deaf tellers who communicate 
with clients by way of written notes and lip-reading. Other 
organizations have developed programs to help prepare disabled 
workers for employment. A growing number of agencies actively match 
disabled workers to jobs, and disability management programs have 
been introduced to allow some disabled people to return to work 
earlier. The Government’s Special Measures Initiatives Fund is in the 
fourth of a five-year program to provide training and career 
development to federal employees with disabilities. 


But these are the exceptions that prove the rule. Unless there is a more 
concerted drive to improve the hiring and retention of persons with 
disabilities across the board, the situation seems fated to go from bad 
to desperate. There are several things that governments might do to 
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improve the job chances of disabled persons. For instance, the present 
patchwork of income security programs might be re-examined to 
remove the Catch-22 that often makes income top-up and other 
disability-related services available only to those who are identified as 
“unemployable”. This in turn makes them ineligible for training or 
other forms of assistance. Governments could also keep the 
circumstances of people with disabilities more firmly in mind when 
designing training and other programs to improve employability. This is 
not always the case. The Subsidized Job Training Program and the 
Human Resource Investment Fund that accompany the new 
Employment Insurance scheme are available only to those with recent 
“attachment” to the workforce or with eligibility for Employment 
Insurance benefits. While these conditions may be reasonable in 
themselves, they clearly limit the benefit these programs might have for 
disabled people without jobs. 


And governments could certainly help create a more equitable 
distribution of jobs through employment equity initiatives. This 
is an area where the Federal Government has undoubtedly taken 
the lead. The new Employment Equity Act has introduced a 
collaborative process that should energize the recruitment of 
disabled persons and ensure that they too can be part of a more 
dynamic and inclusive economy. 


COSTS OF DISABILITY 


Canadians with disabilities tend to be at an economic disadvantage in 
other ways. As the Task Force put it, “for persons with disabilities, 
normal activities bring extraordinary costs”. These include the purchase 
of technical aids and devices as well as less evident expenses such as 
making one’s home accessible, obtaining personal support services, or 
special diets or nutritional supplements. Although many of these 
outlays are at least partly reimbursable through the tax system, this is 
done in such a way that extra charges may fall on those least able to 
assume them. To take just one example, the Disability Tax Credit 
provides a non-refundable credit to people who are, over a prolonged 
period of time, “markedly restricted” in their ability to perform some 
essential function of daily living. However, Revenue Canada’s 
definition of “markedly restricted” is narrow enough to disqualify large 
numbers of people with disabilities who could well use the help this 
credit is supposed to provide. In fact, the Task Force reported that fully 
seventy-seven percent of those identified as having severe disabilities 
did not claim the credit, most of them because they did not know about 
it, but a good many because they were refused it or thought they would 
not qualify. These statistics seem to us to reflect a serious problem in 
the way the Credit is administered. It is not that we do not understand 
the need to target benefits to those most in need. What we are looking 
for is some genuine flexibility in their application. 


am 


Discussions aimed at rationalizing the disability income system are now 
taking place on many fronts. The aim must be to ensure that legitimate 
out-of-pocket expenses related to disability are recognized as 
involuntary costs and not a charitable subsidy. There is hope on at least 
one front: the Commons Finance Committee has recommended that 
the next federal budget recognize the additional costs borne by 
Canadians with disabilities. A similar principle applies to the 
reimbursement of extraordinary election expenses that may be incurred 
by a candidate with a disability. A report by the Chief Electoral Officer 
last February urged changes to the Elections Act to better 
accommodate the needs of such candidates. While no specific level 

of reimbursement was mentioned, the report referred to a 
recommendation of the 1993 Special Committee on Electoral Reform 
calling for seventy-five percent reimbursement of some types of 
personal expenses. In our opinion, anything less than full 
reimbursement of such expenses would perpetuate an inequity and act 
as a deterrent to disabled candidates. We wrote to the Minister 
responsible to urge revisions of the Elections Act to accommodate 
disabled candidates along these lines. The Chief Electoral Officer not 
only promised to make sure the members of the Committee on 
Procedures and House Affairs were made aware of the position 

we put forward but committed himself to supporting it. These 

changes were not, however, reflected in the new Elections Act that 
became law in December. 


DRUG TESTING 


At the risk of being repetitive, we again make two points: (1) that drug- 
dependence is a recognized disability for the purposes of the Human 
Rights Act; and (2) that there is little evidence to justify across-the- 
board drug testing as a job requirement, and much to discredit it in 
practice. The Federal Court decision regarding Toronto Dominion’s 
drug-testing policy (see p. 84 for details) along with the rulings so 

far in a similar case involving Imperial Oil, simply add to our 
conviction. Decisions in both cases make it clear that generalized 
testing may be considered discriminatory unless there is a 
demonstrable connection between the policy and the jobs to be 
performed: employers cannot justify random drug testing on the mere 
supposition that anyone who tests positive is a security or safety risk, or 
otherwise incapable of doing the job. 


This may be cold comfort to Canadian truck drivers operating in the 
United States. As of July 1, 1996, they are subject to U.S. regulations 
requiring widespread drug and alcohol testing. That truckers not be 
impaired on the job is a reasonable requirement, but it is quite a jump 
from there to the conclusion that random, across-the-board drug testing 
of drivers is the best way to satisfy that requirement. Our position 
remains that such tests should be used only in special circumstances: for 
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instance, when there are demonstrable performance problems that 
might be drug-related. We recognize of course that, like it or not, 
trucking companies doing business in the United States will have to 
abide by U.S. regulations. We expect them, however, to mitigate any 
resulting human rights damage to Canadians. They can, for instance, 
ensure that anyone affected has access to an Employment 
Assistance Program. 


AIDS 


In 1996, Canada again hosted the annual International Conference 

on HIV/AIDS. At the opening session in Vancouver, the Executive 
Director of the United Nations Program on HIV/AIDS challenged the 
world to take bold action to combat the disease. Besides protecting the 
rights of people living with AIDS, such action should take account of 
the relationship between AIDS and some broader social issues. That 
there are links between the practical protection of human rights and 
the social distribution of AIDS is hardly in doubt. The world 
recognized that poverty and discrimination were contributing to the 
spread of AIDS in the 1994 Declaration of the Paris Summit, signed 
by forty-two states including Canada. 


Officials of Health Canada appearing before the Parliamentary Sub- 
Committee on this matter noted that AIDS disproportionately affects 
Canadians who are already socially marginalized in other ways. A 
vicious circle is established: people living on the margins are more 
susceptible to HIV infection, people living with HIV are more likely to 
fall into poverty, and poor people with AIDS tend to die sooner than 
those with better means. Furthermore, as the Canadian AIDS Society 
has pointed out, people who are marginalized and discriminated 
against are also more prone to lose self-esteem, take less care of their 
health, and disregard public messages aimed at preventing the spread 
of disease. 


This analysis has special relevance for Aboriginal Canadians. Reports 
by Health Canada’s Laboratory Centre for Disease Control and the 
Royal Commission on Aboriginal Peoples suggest that native 
populations are at growing risk of HIV infection. Transmission is 
facilitated by relatively high rates of substance abuse, including drug 
injection, as well as other public health conditions. Not only is the 
general health of Aboriginal people much poorer than that of other 
Canadians, but there is evidence to suggest that the kinds of 
opportunistic illnesses that come with HIV infection progress more 
rapidly in those whose immune system is already compromised in other — 
ways. The higher incidence of sexual abuse of Aboriginal women also 
places them at increased risk of HIV infection. And the well-known 
over-representation of Aboriginal people in Canada’s prisons 


contributes to abnormal rates of infection in that group, given that 
inmates generally show an above-average incidence both of the disease 
and of high-risk behaviour. 


The Royal Commission report suggested that identifying ethnicity be 
made a consistent part of the AIDS reporting process; only in that way 
could effective education, prevention and care programs be put in 
place. Health Canada makes community development and health 
promotion the basis of its Aboriginal program, and its initiatives 
include in-service training to improve the skills of nurses and other 
primary health care workers where AIDS is concerned. The National 
Indian and Inuit Community Health Representatives Organization 
notes that Aboriginal people generally get information about AIDS 
directly from health workers, and it worries that with the end of the 
National AIDS strategy in 1998 their already heavy burden will 
become even greater. 


Women and AIDS 


The Vancouver Conference heard several presentations on how the 
rate of HIV infection among women is rising globally. Canadian AIDS 
researchers reported that women in this country who inject drugs or 
have sex partners at risk for HIV are increasingly becoming infected. 
The proportion of female AIDS cases in Canada rose from 5.4 percent 
in the period 1990-1992 to 6.4 percent in 1993-1995. The conclusion was 
that we need to better define trends in the distribution of the virus 
among Canadian women in order to target prevention and care 
programs more effectively. 


A study by the International Centre for Research on Women 
concluded that government slowness in promoting sexual equality was 
in itself detrimental to preventing the spread of the disease. It pointed 
to the need to remove barriers that prevent women from exercising the 
full range of their rights. Health and education provisions of the 
Convention on the Elimination of all Forms of Discrimination against 
Women might, for instance, be invoked to press for the development of 
female-controlled methods of HIV prevention, or to reform school 
curricula to remove negative gender-role stereotypes. Even in Canada, 
where the great majority of HIV/AIDS cases occur among males, it is 
not difficult to understand how persistent inequalities between the 
sexes — both attitudinal and practical — might expose women to 
infection in ways that would not otherwise be the case. 


National AIDS Strategy 


At the end of 1995, the Commons Sub-Committee on AIDS summed 
up its review of the National AIDS Strategy. Among its 
recommendations was a call for more government leadership, stable 
funding and better management of earmarked funds. The National 
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Advisory Committee on AIDS, which advises the Minister of Health, 
should also have a larger role to play in the Strategy and its reports 
should be made public. The Sub-Committee went on to suggest that an 
evaluation of existing AIDS education and prevention programs be 
conducted to see what changes might be required. 


The Government’s response appeared in May. It chiefly outlined the 
Government’s accomplishments and concluded that mechanisms 
already exist under the AIDS Strategy to ensure that it is well 
implemented and evaluated. The Minister of Health indicated that he 
was prepared to discuss the matter of public disclosure of Advisory 
Committee reports on a case-by-case basis. Beyond stating that a 
strategic plan had been established to provide the Minister with advice 
on action priorities when the current strategy expires in 1998, the 
response gave few hints what the Government’s future plans might be. 
Meanwhile, a poll commissioned by the Canadian AIDS Society in 
August found the great majority of respondents believed that federal 
funding to deal with AIDS should be maintained or increased. We 
concur. Any short-term strategy should include determining the relative 
incidence of HIV/AIDS in particular groups, so that education, 
prevention and treatment can be better targeted. Longer-term 
strategy should also encompass measures to deal with the various 
kinds of discrimination that make certain groups unusually vulnerable 
to infection. 


Facing Facts 


That drug injection and sexual activity regularly occur in Canadian 
prisons is a fact. Obviously, both practices may, under certain 
conditions, be conducive to the spread of HIV. Insofar as prisons 
are unlikely ever to be completely drug-free or sex-free, facing facts 
means, in this context, doing everything reasonable to mitigate the 
health risks involved. 


The Canadian HIV/AIDS Legal Network and the Canadian AIDS 
Society issued their final report on AIDS in prisons in September. 

A key question was whether governments have a legal obligation to 
provide prisoners with the means to protect themselves against the 
virus. In examining relevant developments, the report described both 
advances and setbacks. On the one hand, there has been an increase in 
the number of known HIV/AIDS cases in Canadian prisons. On the 
other, there is growing support for making sterile needles and syringes 
available to inmates. The report went on to analyze the progress of the 
Correctional Service’s measures to “reduce harm”, as recommended by 
the 1992 Expert Committee on AIDS in Prisons. A number of useful 
initiatives were acknowledged. They include making bleach available 
for needle-cleansing purposes and ensuring anonymous testing for HIV. 
But other Committee recommendations had either been rejected or 
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unevenly implemented: condoms were not easily or discreetly available 
and lubricant was not provided. Meanwhile, confusion about the 
confidentiality of HIV-related medical information has increased since 
an internal legal opinion implied that such information should be 
accessible to prison officials in a wide range of cases. Widespread 
disclosure of medical information would be directly contrary to the 
advice of the Expert Committee. 


In 1992, that Committee also proposed measures to reduce the harm to 
prisoners that may arise from drug use, among them a pilot project for 
needle distribution. Shortly afterwards, the Correctional Service 
announced a war on drugs in federal penitentiaries and increased use 
of random drug tests. The AIDS Society fears that increased urine 
testing will not diminish inmates’ use of drugs. It may, however, shift it 
away from drugs like marijuana that are detectable for up to one 
month and towards drugs such as cocaine and heroin that have much 
shorter periods of detectability. The implication is that this might lead 
to more drug injection, with obvious consequences for the spread of 
HIV. Four years after the Expert Committee expressed grave concerns 
about the Correctional Service’s approach to AIDS in prisons, the 
protection of inmates from exposure to HIV remains in question. 


Commission Policy 


The scientific and legal aspects of HIV/AIDS are constantly evolving. 
The Canadian Human Rights Commission was among the first to set 
out a detailed policy on HIV/AIDS and discrimination. Given the 
changes of the last eight years, the Commission has adopted a revised 
policy which also encourages all employers within federal jurisdiction 
to establish their own guidelines in this matter. Not only would this 
ensure that employees are well-informed about HIV/AIDS as it may 
affect them in the workplace, it would also help to reduce unnecessary 
fears about the disease and its transmission, which are usually at the 
root of acts of discrimination. 


The diversity of the human species is almost as remarkable as the 
biological diversity that surrounds it. But if “variation is our species’ 
wealth”, as one slogan puts it, there are some less attractive strings 
attached. The variety of humankind also provides endless opportunities 
for prejudice. Some of it is harmless enough, but it does not take much 
to turn a certain preference for people like oneself into a conscious or 
unconscious down-grading of others. Few of us would favour a world 
uniformly peopled by our clones, but it would also be a strange person 
who was totally indifferent to human diversity, a diversity made only 
more apparent by the large scale interpenetration of cultures that has 
been such a feature of the present century. 
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Nowhere has this phenomenon been more remarkable than in Canada, 
which has undergone an accelerating cultural transformation in the 
last hundred years. The question is no longer whether Canada is a 
pluricultural society but what we are to make of it. From the 
perspective of human rights theory, the answer is straightforward: a 
human being is a human being is a human being — each and every one 
as deserving of respect and equality of treatment as any other. In the 
real world of Canadian society making a virtue of our diversity is not 
that simple. 


TESTING, TESTING 


It is a safe bet that the spectrum of opinions among Canadians with 
respect to the country’s growing diversity is extremely broad, ranging 
all the way from active xenophobia to an almost saintly disregard for 
ethnic differences. The value of so-called “tolerance meters’, such as 
the Southam News/Angus Reid poll results published in July, lies less 
in the percentages obtained than in the questions asked. That about 
eighty percent of this sampling of Canadians agreed with the 
proposition that “Canada’s multicultural make-up is one of the best 
things about this country” has to be read against the fact that roughly 
forty percent shared the view that “Canada is changing too quickly 
because of all the minorities we have now.” The exact incidence of 
these somewhat contradictory sentiments matters less than their impact 
on the minorities themselves. 


One could argue forever about what the defining characteristics of 
“racism” are, but it probably would not help us very much in dealing 
with those instances of differential treatment based on race or colour 
that actually take place in Canada every day. “Racist” may be handy as 
a term of abuse, but it tends to get in the way when we ask ourselves, 
for instance, why the increase in the number of black people admitted 
to Ontario prisons over a recent six-year period was almost ten times 
greater than the corresponding increase for white people. The most 
common reaction to a charge of “racism” is one of indignation and 
denial. Not only is it hard for members of a majority to put themselves 
in the shoes of a minority, it is hard for them even to see the results of 
systemic discrimination that are staring them in the face. 


A useful first step in dealing with the facts of race-related 
discrimination in Canada might therefore be for all of us to accept that 
these statistical realities stem not from some bloodless “system” but 
from a pervasive pattern of individual acts in which virtually everyone 
plays some role, even if it is only that of acquiescence or indifference. 
We are all familiar with the hue and cry that arises at the very thought 
that Canadians can be sub-divided on the basis of their racial or 
cultural characteristics. The premise of those who oppose such 


classifications seems to be that any society that prides itself on being as 
open as ours has no need to know how or why some identifiable 
minorities fare consistently less well than members of traditional 
majorities. In short, it is time to face up to the fact that, while outright 
racism may be confined to a fanatical fringe, subtle supremacist 
messages still find a hearing within the general Canadian culture, and 
soft xenophobic stereotypes are part and parcel of our multicultural 
situation. We are all party to that cultural climate and — if we think of 
ourselves as sincere proponents of human rights — we are all 
responsible for doing something to change it. 


CAUGHT IN THE INTERNET 


But, first, something must be said about those persistent incitements 

to hatred and differential treatment based on race or culture that now 
make use of the Internet and other modern technologies. Opinions may 
differ whether these (a) qualify for protection as “free speech”, or 

(b) can and should be prevented from stirring up animosities among 
citizens. The brave new world of cyberspace has manifestly raised the 
stakes in this matter, both philosophically and technically. Indeed, some 
would say we have already passed the point when prevention is 
feasible, let alone desirable. For our part, we still believe that it is 
possible to distinguish between the expression of views that may be 
false or offensive but, at bottom, inconsequential and propaganda 
calculated to provoke or mobilize active discrimination of a socially 
destructive kind. Of course it is a matter of judgement, but good 
judgement is, one hopes, the sort of social virtue our country cherishes. 


When it comes to the practicalities of curbing hate propaganda, direct 
intervention to proscribe such messages is not becoming any easier as 
both the technologies and user-access develop. In the course of 1996 
the Commission was still trying to use its powers under the Human 
Rights Act to put a stop to hate messages that are transmitted “by 
means of a telecommunication undertaking within the legislative 
authority of Parliament.” A later chapter reflects the somewhat mixed 
results (see pp. 88-90). We have also taken steps to monitor the 
presence of similar material on the Internet. Finally, in response to two 
complaints, the Commission requested in November that a human 
rights tribunal be appointed to look into allegations that an Internet 
web site operated by Ernst Zundel “could expose Jews to hatred or 
contempt on the basis of their race, religion and ethnic origin.” 


No doubt, attempts to proscribe hate speech should be a tool of last 
resort. And whether such proscription is always successful may be less 
important than the protest it registers against those divisive prejudices 
that can affect us all. Another way in which provocative distortions of 
the truth can be directly challenged is by exploiting the same 
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technologies to place on public record a more balanced and credible 
version of the facts. This, too, is being done, notably by an organization 
calling itself the Nizkor Project, whose extensive web site aims to 
challenge revisionist and supremacist publications on their own terms. 
It may be worth considering whether more agencies should also get 
involved in this aspect of human rights protection. 


OWNING UP 


That there is often a gap between the social code we claim to adhere to 
and that reflected in our behaviour is a fact of life. If it were not so, we 
would already be living in an earthly paradise. That is why we attach 
importance to having Canadians confront the evidence of their little 
hypocrisies when it comes to treating all human colours, creeds and 
cultures as equally deserving of respect and fairness. These all-too- 
human biases show up in various ways. They emerge from otherwise 
inexplicable patterns of representation in employment, from anomalies 
in our justice systems, from media treatment and, of course, from 
casual discourse. But they can also be seen in the common tendency to 
explain away the symptoms of discrimination as something else. 


At the very end of 1995, the Commission on Systemic Racism in the 
Ontario Criminal Justice System tabled its report. In essence, it did two 
things. First, it presented data to show how biases such as assumptions 
about the criminal propensities of different racial groups can affect the 
relative treatment of group members from the time they are charged 
with an offense to the duration of any ensuing sentence. No less 
suggestive than the figures themselves were the Commission’s findings 
about how substantial differences in treatment may result from 
apparently objective behaviour. Protestations from the authorities that 
their judgement calls were untainted by considerations of race were 
often well-founded enough, except insofar as economic, employment or 
family-status factors were also being taken into account — factors on 
which whites tended to score rather better than non-whites. Race- 
related biases in one area can and do interact negatively with would-be 
neutral assumptions in another. As someone has put it, group 
stereotypes are not stationary: “they follow us around”. 


The Ontario Commission was very aware of the difficulty that fair- 
minded people have in facing up to their unconscious complicity in 
patterns of discriminatory behaviour. Owning up to the meaning of the 
data was clearly painful to the consciences of many of those concerned. 
But we think the Commission is correct in its belief that such difficult 
acts of self-examination are a necessary foundation for any corrective 
action, whether in the systems concerned or in the wider community. 


COUNTING HEADS 


Nineteen ninety-six was a Census year in Canada. As such, it provided 
an opportunity to determine how the nature of our country is changing. 
The resulting demographic portrait depends, of course, on what 
characteristics are targeted and what questions are asked. In the run-up 
to the 1996 Census much ink was expended on the desirability of 
asking Canadians to place themselves within one or more broad, race- 
related categories: White, Black, South Asian, etc. Reduced to its bare 
bones, the argument against such racial self-identification is that it 
encourages rather than discourages divisions that come between 
Canadians, thus working against social harmony and national unity. 
The argument for an enumeration based on race and colour is that it 
helps us to understand ourselves. And insofar as such characteristics 
may themselves be at the root of differences of treatment among 
Canadians, it is these inequalities that are the real dangers to social 
cohesion. We happen to believe that, wonderful as it might be if race- 
related characteristics had no bearing on the life chances of Canadians, 
that is demonstrably not the case. We therefore owe it to ourselves to 
face up to these uncomfortable facts and, if need be, to quantify their 
effects. We are pleased to report that, in spite of some misgivings about 
the value of capturing race-related data in the Census, there were no 
untoward incidents to speak of. While no official breakdown is yet 
available, there has clearly been an observable increase in the number 
of Canadians who are not of white European extraction, and this will 
certainly be reflected in the Census data, just as it is already affecting 
our collective life. 


REFLECTING THE COMMUNITY 


Using the term in a pragmatic sense, Canada’s ‘racial’ composition is of 
more than academic interest. So long as there are persistent inequities 
based on race, origin or culture, we not only fall short of our legal 
commitments in this matter, we are laying up troubles for ourselves and 
our children. Perhaps the biggest trouble lies in a continuing failure to 
have our public institutions include and reflect all aspects of our 
pluricultural nature. The result is not only to deny equal opportunities 
to those who belong to the so-called “visible minorities”, it is also a 
potent source of cynicism and disaffection. Racial discrimination is 
more than an affront to those who suffer it, it is a drain on those who 
tolerate it. 


For nearly a decade, census data, together with labour force surveys 
and analyses of workforce composition, have provided a way of 
envisaging statistically how far those employers who come within 
federal jurisdiction reflect the population at large. (See Employment 
Equity, pp. 68-69, for the latest analysis.) One troubling aspect of this 
question is how far the federal administration itself can claim to be 
broadly representative of the people it serves. Last year, we announced 
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our intention to explore, with the cooperation and assistance of the 
Public Service Commission and the Treasury Board Secretariat, why 
there should be a persistent under-representation of the various visible- 
minority communities throughout the Federal Public Service. 


The study was conducted by an independent consultant and covered 
fourteen departments and agencies, representing a reasonable cross- 
section of public service jobs and a mixture of performances in the area 
of concern. The primary focus of the study was to bring to light, 
through questionnaires, interviews and focus groups, those factors — 
both real and perceived, qualitative and quantifiable — that work 
against more equitable recruitment and promotion of the main visible 
minority groups: Blacks, Chinese, South Asians, and others. While 

the full report will be published early in 1997, we take the liberty of 
outlining some major findings below. 


The overall performance of the Public Service in recent years might 
be partly attributable to a smaller workforce, with correspondingly 
reduced opportunities for external recruitment, but that would hardly 
explain the fact that the proportion of new hires that go to visible 
minorities is well below par. It also seems that they have not shared 
equally in the career openings that have come about through greater 
internal mobility within the Service: speaking proportionally, more 
members of a visible minority were still in their “entry position” at the 
time of the study than were their white counterparts, while the latter 
had received a disproportionate share of the “acting appointments and 
deployments” on which career progression often depends. 


The effects of a Public Service culture that is widely seen by both non- 
whites and whites as favouring the latter are tangible enough. The 
explanations put forward by participants in this study ran the gamut 
from the inadequacy of efforts to locate and inform possible visible 
minority candidates to outright “rigging” of competitions in favour of 
in-groups and familiar networks. There was, significantly, a marked 
cynicism among some visible-minority participants about the good faith 
of employment equity programs, and even about the study itself. The 
view was expressed that everything that could usefully be said about 
the phenomenon of race-related discrimination, its impact and its 
origins, had already been said, without really changing either personal 
attitudes or the corporate culture as a whole. 


In exploring why this problem has resisted change over the years, the 
study tried to put a finger on factors that distinguish the Public Service 
performance from generally more promising results in the private 
sector. Observations included: differences in top management’s 
appreciation of a more diverse and representative workforce; greater 
frequency of recruitment opportunities and greater flexibility in 
outreach, hiring and promotion practices; a more attractive milieu and 


better prospects; targeted recruitment and more supportive human 
resources staff. The list goes on. What it seems to boil down to is that 
there is a stronger and more inventive will to bring about job equity in 
the private than in the public sector. The study’s overall conclusion 
sounds only too plausible: “if no corrective action is taken, the public 
service in future will lag even farther behind the private sector.” 


The remedies proposed ranged from creating ‘“‘a favourable 
environment for visible minorities in Canadian society in general” to 
reviewing and modifying specific aspects of the Public Service 
Employment Act, ensuring better representation of visible minorities 
on selection boards, and much better training of all those involved in 
hiring and deployment functions. Above all, it is imperative that the 
Public Service should wake up to the fact that real change will not 
happen without a comprehensive action plan for which all levels of 
management are held closely accountable. 


The new Employment Equity Act now covers the Public Service and 
provides a sound, collaborative basis for doing the kinds of thing that 
have been recommended by this study. The Commission will do 
everything possible to ensure that all federal departments and agencies 
avail themselves of its findings, and of the opportunities afforded by 
the new Act to put its proposals to good use. 


THE COLOUR OF MONEY 


It is important to realize that racial or cultural discrimination is not just 
demeaning for its victims, it often impinges directly on their economic 
situation. It takes very little for a vicious circle to establish itself among 
such factors as employment status, income level, self-worth, education 
prospects, and relations with the law. The more any group is 
marginalized or excluded, the less its attachment to common 
institutions is likely to be. Which is one reason why Canadian 
governments must be concerned by research findings such as those of 
the brothers Krishna and Ravi Pendakur on race/colour-related wage 
gaps in Vancouver, Toronto and Montreal. Among them, that: 


¢ visible minorities earn significantly less than Canadian-born 
whites, even when various other factors such as occupation, 


education, experience and so forth are taken into account; 


* non-white male immigrants have substantially lower average 
earnings than other immigrants; and 


¢ Aboriginal women and visible minority immigrant women earn 
about seven percent less than white Canadian-born women. 
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This study was based on a large sampling of 1991 Census data. 
Evidence from the latest employment equity figures in the federal 
domain suggest that some of these gaps may be narrowing. Two 
things are particularly striking, however. First is the fact that 
race/colour-related wage discrimination is relatively uniform across 
Canada, at least in those major cities with large proportions of visible 
minorities in the population. Second, statistically speaking, racial or 
ethnic factors appear to explain more of these differences in earnings 
than any other factor that might be considered relevant, always 
excepting sex. 


SOMALIA AFTERMATH 


The Commission of Inquiry into the conduct of Canadian military 
personnel during the UN mission to Somalia in 1992-93, has continued 
to hear testimony both on the incidents themselves and on the alleged 
cover-up that followed. It has given Canadians a sometimes shocking 
insight into the presence of racist attitudes and practices in the 
Canadian Armed Forces. It would of course, be naive to imagine that 
soldiering would never attract xenophobes; what most of us had not 
expected, however, even on a difficult peace-making mission, was the 
extent of an apparent tendency to dehumanize the Somalis themselves. 
Insofar as any good can come out of these incidents, it must lie in 
cleansing the Forces of the kinds of barrack-room culture that make 
them possible. In that regard, we are pleased to report that Army 
Commander, Lt-Gen. Baril has vowed to deal firmly with various 
abuses in that service, and that some soldiers have been dismissed for 
belonging to supremacist organizations. Other Commands are also 
moving to clean house. While it may be impossible to screen out all 
racially prejudiced people from our Armed Forces, two things seem 
sure: the presence of such people in the ranks will always be 
detrimental to whatever international or domestic missions come along; 
and Canadians will hold all levels of the organization responsible for 
any abuses that result. 


EDUCATION 


In reporting on the prevalence of discrimination related to race, colour 
or culture, it is easy to focus on bad news to the exclusion of the good. 
What must not be overlooked in that regard is the number of 
Canadians who are actively involved in projects to combat the 
poisonous effects of racist thinking. 


On the face of it, one would expect schools to have more or less 
the same potential for transmitting positive values as they do for 
transmitting negative ones. It certainly seems likely that, in most 
Canadian schools today, peer pressures are as influential on student 
behaviour as any form of instruction from the staff. So the fact that 
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school populations are becoming racially more diverse can play either 
way: at worst it could become a basis for juvenile gangsterism, at best 
a living lesson in the futility of prejudice. 


Faced with this situation, more than one community has recognized a 
need to take the initiative in promoting greater understanding and 
sympathy among groups. One such project, undertaken by the Comité 
Rapprochement Québec, takes the form of a travelling exhibit, or 
Tolerance Caravan, that uses a variety of media to expose young 
people to the advantages of accepting human differences — and the 
downside of not doing so. 


In a similar vein, RCMP officers and local residents in Cole Harbour, 
Nova Scotia this year put together a series of workshops on prejudice, 
discrimination and racism. This came in the wake of an earlier 
confrontation between some residents and police officers. Discussions 
of this sort are not easy and inevitably lead to the venting of grievances 
on both sides, but they are obviously preferable to silent hostility and 
more profitable to the long-term health of the community. 


If there is one message that repeatedly emerges from such efforts to 
deal with inter-ethnic suspicions in a positive way, it is that no amount 
of preaching about racial harmony can replace the sometimes painful 
process of enabling people on different sides of the street, so to speak, 
to open up to one another. In a speech to the United States Senate in 
January, then Senator Bill Bradley made the point that the “silence of 
good people in the face of continuing racism is often as harmful as the 
actions of bad people.” Without getting into a comparison between our 
own and U.S. experiences of racism, any open-minded Canadian can 
identify with the Senator’s observation that “the flip side of racial 
discrimination is racial privilege.” Most white Canadians have some 
difficulty grasping the kinds of social problems that may at some time 
face almost any member of a visible minority. Simply put, things that 
whites can generally take for granted — like civil treatment or an 
unbiased job interview — cannot always be assumed by non-whites. 
The conclusion? That there are at least two sides to any problem 
related to race, colour or culture, and until the dominant groups really 
“take in” all the negatives that are part of the minority experience, 

we will be hard pressed to build a multicultural society that is just in 
every sense. 


The Government of Canada, like others that attended the 1995 Fourth 
World Conference on Women in Beijing, has vowed to bring about 
genuine equality between the sexes. Part of Canada’s contribution to 
implementing the resolutions of that Conference has been the 
development of a Plan for Gender Equality. What this amounts to is a 
systematic examination of areas such as health, personal security, 
justice and employment to determine how specific sex-related 
inequities might be better dealt with. One obvious means of 
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intervention is through appropriate legislation or mandatory guidelines. 
Another is to launch complaints with human rights bodies, which, 
besides providing redress to individual complainants, can persuade 
various organizations to modify their practices to the advantage of 
women. In short, there are many ways of tackling the barriers to ~ 
equality, and each year produces fresh reports on the effectiveness of 
individual and institutional initiatives. 


HEALTH 


One might think that in Canada responsible authorities would pay 

the same attention to the health of females as to that of males. Not 
necessarily. The need to ensure that appropriate numbers of women 
are included in clinical trials has become a public issue only in recent 
times. This year, a research committee on the subject recommended 
that both women and men be included in any clinical trial unless there 
were legitimate reasons for restricting it to one sex. Wherever 
appropriate, relevant ages, socio-economic status and ethnicity should 
also be taken into account. The Medical Research Council approved 
these proposals in November and applications for research funding will 
be modified accordingly. Action was also taken this year when the 
Minister of Health announced that a mandatory policy on the 
representation of women in clinical drug trials would be made part 

of his Department’s regulatory guidelines. Effective immediately, 
Health Canada’s Drug Directorate will require the enrolment of a 
representative number of women in clinical trials for all drugs intended 
specifically for women, or in populations that may include them. 


A Canada-United States Women’s Health Forum brought together 
experts from both countries in August to discuss a wide range of issues. 
Among those highlighted was the management of new reproductive 
technologies. As the Royal Commission on this subject noted in 1993, 
some of these technologies pose threats to the health of those who use 
them and to the children born as a result. For example, unregulated 
sperm donation can lead to transmission of infectious diseases, not only 
to the woman who receives the sperm but to her child as well. This 
year, the Government of Canada tabled legislation to outlaw thirteen 
technologies which are considered ethically and socially questionable, 
among them sex selection for non-medical reasons, buying and selling 
of eggs and sperm, and commercial surrogacy. A regulatory structure is 
also being developed to manage those technologies that are judged 
permissible. One prohibited technology that has obvious human rights 
implications is sex selection. This procedure has been described as 
“simply the most basic form of sex discrimination”; the idea of a 
“right” sex not only affects the sense of self-worth of particular 
children, it conveys a prejudicial message about the relative status of 
the sexes generally. With this legislation, Canada joins other countries 
such as the United Kingdom, Germany and France that have enacted 
legislation to control the use of new reproductive technologies. 
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MANAGING VIOLENCE 


The persistence of physical and mental violence against women in 
Canada is totally at odds with our pretensions to promote the equality 
of the sexes. It is obviously not enough simply to deplore this state of 
affairs; violence of any kind must be actively discouraged and, when 
necessary, punished. This year, the Government took action on several 
fronts. In April, the Minister of Justice released a consultation paper on 
gratuitous violence in the media and on the information highway. 
Graphic portrayals of sexual violence are increasingly accessible 
through a variety of communications technologies. This has led to 
understandable public concern about the potential impact of such 
material on Canadian society in general and on women and young 
people in particular. After reviewing the current legal prohibitions, the 
paper identifies possible changes to the law and other ways to control 
or prevent the depiction of undue violence. Public feedback will help 
determine what additional legislative or non-legislative steps may 

be necessary. 


The Federal Plan for Gender Equality envisages a variety of 
amendments to the Criminal Code. One crime that sometimes ends in 
injury or death is stalking, and the majority of stalkers are men. In 
November, the Canadian Bar Association and the British Columbia 
Law Society held a forum on this phenomenon. It heard that in 1995 
there were 4,260 reported cases of stalking, in almost all of which 
women were the targets. Anti-stalking legislation was first passed in 
Canada in 1993, and a bill currently before Parliament seeks to 
improve its effectiveness. One proposed change would make murder 
committed while stalking first degree murder, whether or not the act 
was planned or deliberate. In Canada, first degree murder carries a 
mandatory penalty of life imprisonment with no eligibility for parole 
for twenty-five years. The bill would also provide stiffer penalties for 
violating a restraining order or peace bond. 


Female genital mutilation is another form of violence against women 
and girls that has come under scrutiny recently. Quite apart from its 
implications for sexual equality, this practice can cause severe and 
irreversible health problems. A bill now before Parliament would 
amend the Criminal Code to make it very clear that female genital 
mutilation is criminal conduct in Canada. This should also serve as a 
useful reinforcement for continuing efforts to educate Canadians about 
the associated health risks. 


In May, a Supreme Court decision dealt with the question of when a 
position of authority and trust exists in relation to young people. 
Section 153 of the Criminal Code makes sexual activity between a 
person in such a position and a person between fourteen and eighteen 
years of age a crime, whether the activity is consensual or not. 
Originally enacted in 1988, section 153 aims to protect young people in 
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vulnerable positions. In the case before the Court, a twenty-two year 
old physical education teacher had engaged in sexual activity with a 
fourteen-year-old student during the summer holidays. A lower court 
ruled that it was necessary to show that the accused had abused or 
exploited his professional position, but the Supreme Court overturned 
this decision on the grounds that teachers are at all times in a position 
of trust and authority vis-a-vis their students. 


Protecting the vulnerable against assault or abuse is only half the 
battle. The prevalence of sexual violence is also affected by the 
effectiveness of any deterrent, which may in turn hinge on the 
readiness of victims to report such crimes. In 1995, the Supreme Court 
ruled that in sexual assault trials judges may decide whether the 
personal records of alleged victims can be used in defence of those 
charged with the assault. Concerns were raised that this ruling might 
discourage victims from reporting instances of sexual assault. In June, 
the Minister of Justice therefore tabled amendments to the Criminal 
Code to allow lawyers for the accused access to the plaintiff’s medical 
and other records only under very specific and controlled conditions. 


SEXUAL HARASSMENT 


“Taking advantage” of biological and other differences between the 
sexes is not confined to acts of physical assault. It can be found in that 
most common form of sexism: harassment. Several studies released 

in 1996 provided evidence that sexual harassment of women in the 
workplace remains remarkably common. A study of the Hibernia 
construction project in Mosquito Cove, Newfoundland, for instance, 
discovered that almost half of the female workers involved had been 
harassed by male co-workers at one time or another. No harassment 
policy had been developed or appropriate training given until three 
years after the project began. The ensuing recommendations included 
ensuring that “if management or union representatives know about 
situations involving harassment, they have an obligation to do 
something. Never should they just turn a blind eye.” 


The results of a similar survey conducted by the Royal Canadian 
Mounted Police in 1993 were finally released in September. Almost 
two-thirds of female members had encountered “offensive sexist” 
material in the workplace, and nearly half had experienced “unwanted 
and inappropriate” sexual advances from a male co-worker, quite often 
a higher ranking member. Since that survey was conducted, the Force 
has taken a number of measures to deal with the problem of sexual 
harassment in its ranks. They include a directive to all managers 
outlining their obligations with respect to incidents of harassment and a 
one-day mandatory harassment awareness course for all employees. 
One hopes the RCMP will follow this up with a further survey to see 
what impact these steps have had. 


Following a CBC-TV investigative report in 1993, the public became 
more aware of the extent of harassment in the world of sport. In 
response, a guidebook entitled Harassment in Sport was prepared by 
a number of national sports organizations. This year, Sport Canada 
released what it calls “minimum expectations” for all national sports 
organizations applying for federal funding. One such expectation is 
that organizations should have a formal harassment policy and 
corresponding corrective procedures. All sports organizations are 
encouraged to monitor the situation on an ongoing basis to see 

how effective the policy really is in encouraging the reporting of 
such incidents. 


In March, a British Columbia human rights board of inquiry released 
its decision in a sexual harassment case brought by a foreign domestic 
worker. The complainant was a participant in a federal program which 
permits professional caregivers from outside Canada to apply for 
permanent residence after working in this country for two years. In this 
case, the complainant left her job after nine months because of the 
physical and verbal harassment she had been subjected to by her 
employer. The Board found the impact of the harassment was 
particularly “profound” in view of the complainant’s natural concern 
that by leaving her employment she might jeopardize her immigration 
status, a worry further compounded by the employer’s threat to have 
her deported. 


FEDERALLY SENTENCED WOMEN 


In April, the Solicitor General released the report of the Commission 
of Inquiry into Certain Events at the Prison for Women in Kingston. 
The events in question arose from a disturbance at that prison between 
April 22 and 24, 1995, and the subsequent strip-searching of the female 
inmates involved by an all-male Institutional Emergency Response 
Team. Five inmates were transferred to a male psychiatric facility, 
where they were held until a court ordered them removed. All those 
involved in the original disturbance were kept in segregation for 
periods ranging from seven and a-half to nine months. 


The Commission of Inquiry headed by Justice Louise Arbour 
concluded that the treatment of female inmates by the emergency 
response team had been “cruel, inhuman and degrading.” It also found 
the Correctional Service remiss in managing the segregation process 
and in responding to grievances, particularly those relating to the strip 
search, prolonged segregation and lack of access to legal counsel. These 
and other management deficiencies had been “detrimental to prisoners 
in every respect”, including that of undermining their rehabilitative 
prospects. Justice Arbour also felt that there was nothing to suggest 
that the Correctional Service was either willing or able to reform 

its processes without judicial guidance and control. She therefore 
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recommended that the Department of Justice examine ways to create 
sanctions for “correctional interference with the integrity of the 
sentence.” In other words, if there were to be gross mismanagement 
or unfairness in the administration of a sentence, the period of 
imprisonment might be reduced. 


Canada’s Solicitor General offered an apology to the women whose 
rights had been infringed. Of the more than one hundred 
recommendations put forward, some, such as the creation of a position 
of Deputy Commissioner for Women Inmates, have already been 
implemented; others are still being studied. One issue that we had 
previously raised is the appropriateness of using men in front-line 
positions in women’s prisons. Justice Arbour recommended, and the 
Correctional Service has agreed, that at least one institution for 
federally sentenced women should be entirely staffed with women 

in such positions. Another recommendation, which is also being 
implemented, is the appointment of an independent female monitor to 
examine the extent and effectiveness of “cross-gender” staffing. After 
three years that person will make recommendations to the Correctional 
Commissioner on the desirability of continuing such staffing. 


WOMEN IN THE ARMED FORCES 


The integration of women into the Canadian Armed Forces is in many 
respects a good test of the Government’s readiness to make good on 
fundamental equality rights. In 1989, a human rights tribunal directed 
the Forces to bring about complete integration within ten years. That 
deadline is fast approaching, but the signs that it will be met are not at 
all reassuring. The tribunal order, which has the force of a Federal 
Court order, also required the Canadian Human Rights Commission 
to monitor the Forces’ progress in this area. 


In 1996, women still accounted for only 1.4 percent of the 
non-commissioned members and 3.9 percent of the officers in the 
Armed Forces thirty-one combat occupations. The variations in 
recruitment from Command to Command are significant. In 1995-96, 
forty-four percent of the officers recruited into the Sea Command were 
women, compared to eleven percent of the officers recruited into Land 
Command. During the same period, Air Command hired nineteen men 
but no women officers. In 1995-96, only two of the Commands, Sea and 
Land, recruited non-commissioned members. Sea again led the way, 
with eleven percent female recruitment; only three percent of the 
non-commissioned members recruited by Land Command were 
women. Since this is the area where most of the recruitment of 
non-commissioned members takes place, this rate of hiring is a matter 
for serious concern. It is also the area in which overall integration of 
women has been least successful: in 1989, 0.7 percent of non- 
commissioned members in Land Command were women; in 1996, the 


figure was 0.8 percent. For purposes of comparison, the proportion of 
female non-commissioned members in Sea Command increased from 
0.9 percent in 1989 to 2.6 percent in 1996. Just before the year ended, 
Land Command acknowledged the need for a “concerted effort” to 
recruit and retain women in combat occupations and began to take 
firm action in that regard. 


The Commission has made it very clear to the Canadian Forces, at the 
most senior levels, that the integration of women is not receiving the 
attention it needs. The end of the ten-year deadline is almost upon us, 
and their representation in combat occupations appears to be stalled at 
a very low level. Incidents involving the treatment of a woman officer 
that came to light around the end of the year seemed to suggest that 
the Armed Forces culture was still far from welcoming to women 
members. The Canadian Forces can hardly claim to be taking the 
tribunal order seriously if integration of women is not given a much 
higher priority, along with corresponding resources and a more active 
involvement of senior management. 


EMPLOYMENT 


It has been known for many years that cultural and attitudinal barriers 
prevent Canadian women from taking a full and fair part in the Federal 
Public Service. it is also the conventional wisdom that management 
must promote and exemplify the kinds of change that are required. 
However, a recent internal report found that, while advances had 
occurred on some fronts, there had been little real change in the 
underlying culture: women do not yet find the Public Service an 
equitable workplace. Many participants reported that the actions of 
central agencies and top-level management did not live up to the 
objectives of promoting gender equity. Many of the patterns of 
occupational segregation that were documented years ago are still 
around today: women not only dominate the administrative support 
categories, they are disproportionately compressed in the lower levels 
of virtually every other occupation. At the most senior levels, the 
impression is that women are often side-tracked into staff functions or 
into less secure “special projects”. The conclusion is stark: “Resistance 
to women’s entry into non-traditional and mainstream line 
management positions continues”. 


The same study found that female and male respondents tended to 
agree that higher standards of performance were applied to women 
than to men. Men also acknowledged being tougher on women in their 
appraisals. Then there is the so-called “faith phenomenon”: a woman 
has to demonstrate her competence to do a particular job, while a man, 
whether within or outside of the organization, may well be offered a 
position based on “faith” in his potential. This makes it particularly 
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difficult for women to gain access to positions in fields that are 
traditionally male-dominated, including line management and 
executive positions. Where the situation of women is improving, it is 
chiefly through the determination of individual women and some 
managers of both sexes. There was, alas, “no evidence of a renaissance 
in the Public Service organizational culture, nor of a deeply felt 
organizational commitment to workplace equity for women.” 


Another interesting employment study came out this year, this one 
conducted by a Carleton University Business Professor, Linda 
Duxbury, and sponsored by the Royal Bank. Dr. Duxbury interviewed 
senior line executives, human resources professionals and academic 
experts in the private sector. One common concern was how to balance 
“work, family and life.” She concluded that organizations that wish to 
make effective use of their human resources need to pay immediate 
attention to this issue. At present a traditional career model is being 
imposed on a non-traditional workforce, and “face-time”, i.e. hours 
spent in the workplace, is equated with productivity and commitment. 
Meanwhile, the trend towards downsizing obliges “survivors” to work 
longer hours to meet increased demands. Changes in workforce 
demographics also mean that many employees have greater 
responsibilities outside the workplace, typically those involving elder 
care and child care. The moral: organizations that wish to remain 
competitive must make it easier, not harder, for employees to meet 
both sets of responsibilities. 


Nineteen ninety-six was the year when Canada’s Parliamentarians 
finally amended the Canadian Human Rights Act to include the 
ground of sexual orientation as a prohibited ground of discrimination. 
The Justice Minister introduced the Bill on April 29, and it received 
Royal Assent on June 20. If further evidence were needed that a 
change to the law was overdue, it could be found among the latest 
crime statistics. A recent study on hate crimes commissioned by the 
Department of Justice found that, while only one in ten of all such 
crimes was reported to the police, the report rate for crimes against 
gays and lesbians was lower still. A Toronto community group that runs 
a help line for victims of such crimes reported that, even though almost 
half of them involved physical assault, the majority had not been 
reported. And of more than one hundred that were, only two resulted 
in convictions. Better information on the magnitude of this problem 
might enable criminal justice resources to be more efficiently allocated. 
It should also persuade those who see no need to be explicit about this 
form of discrimination that a change to our Human Rights Act makes 
good practical sense. 


SAME-SEX BENEFITS 


To be afforded better legal protection is only part of the battle for 
equality rights. Differential treatment based on sexual orientation is 
no less damaging or inequitable when it comes to employment 
opportunities and related benefits. Many collective agreements that 
deal with employee benefits restrict to members of the opposite sex 
those benefits that may accrue to employees’ partners. Homosexual 
employees living in stable relationships similar to heterosexual 
common-law couples are thus denied benefits for their same-sex 
partners. The benefits in question may range from various forms of 
leave to medical and dental insurance, and pensions. This year there 
were both advances and setbacks on this score. 


A human rights tribunal looking into complaints that the Treasury 
Board had denied the same-sex partners of some federal employees 
benefits under the Public Service Health Care Plan found this denial to 
be discriminatory on the basis of sexual orientation. In its judgement, 
the Government of Canada could no longer rely on section 1 of the 
Charter of Rights and Freedoms as a defence for differential treatment, 
as it had done in the Egan and Nesbit case last year. The reason was 
that, in this case, the Government itself was the employer and the 
complaint did not deal with discretionary social benefits but with 
benefits earned through government employment. The tribunal 
reconvened in the fall to settle a debate between the union and the 
Government over the definition of the word ‘spouse’, which features 
in various benefit-related laws and policies. The union is seeking a 
gender-neutral definition that would include both same-sex and 
opposite-sex couples, while the Government wants to create a separate 
grouping for homosexual couples. With our backing, the union has 
expressed concern that the government plan would create a separate 
class of workers. 


While these and other legal delays are frustrating, the initial decision 
has nonetheless had some useful effects. In July, the Treasury Board 
announced that it would immediately grant the same medical and 
dental benefits to same-sex partners of federal employees as it does to 
partners of the opposite sex. In a technical paper issued in September, 
Revenue Canada also changed its interpretation of the Income Tax Act 
to make it clear that if a “private health service plan” provides 
coverage for same-sex couples its costs are deductible for tax purposes. 
The Department had previously limited tax-free exemptions to plans 
covering married and opposite-sex common-law couples. Experts 
estimate that this change will affect the twenty-to-thirty percent of 
major Canadian employers currently providing same-sex coverage. 
And whereas under the old rules employers had to maintain separate 
records for same-sex coverage, they will now be able to include 
employees with same-sex partners within the main group plan with no 
adverse tax consequences. 
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Unfortunately, another human rights tribunal interpreted the case law 
on sexual orientation in a more restrictive fashion. An airline company 
was alleged to have limited its benefits coverage to heterosexual couples 
and to have denied a request for benefits for a same-sex partner. 
Before the hearing began, the company announced it would change its 
policy and grant employment benefits to same-sex partners, with the 
exception of pension benefits. The complaint was then sent to tribunal 
to deal with the issue of pension benefits. In a September decision, the 
tribunal held that the complainant had not made out a prima facie case. 
In its view, sexual orientation could not be considered a ground of 
discrimination under the Canadian Human Rights Act until it became 
included by implication following the Supreme Court’s 1995 decision in 
the Egan and Nesbit case. That ruling brought sexual orientation within 
the Act in a limited fashion, but did not affect the definition of ‘spouse’ 
for the purposes of pension benefits. The tribunal therefore urged the 
Federal Government to amend the Income Tax Act and the Pension 
Benefit Standards Act so that employers would no longer be prevented 
from extending such benefits to same-sex partners. The Commission is 
appealing this decision for reasons explained on pp. 87-88. 


Two weeks after the above decision was rendered, an Ontario human 
rights board of inquiry came to a different conclusion concerning the 
obligation to provide benefits, including pension benefits, to an 
employee’s same-sex partner. The complaint focused on the definition 
of ‘marital status’ in the Ontario Human Rights Code itself, and the 
board concluded that the definitions of certain terms in the Code 
limiting their application to relationships between members of the 
opposite sex contravened the Equality Rights provisions of the 
Canadian Charter of Rights and Freedoms. It also found that the 
opposite-sex definition of ‘spouse’ in Ontario’s Pensions Benefits Act, 
as well as related provisions in provincial pension plan legislation, 
contravened the Code. The remedy granted by the board was to 
“read down” those provisions so that same-sex partners would not 

be excluded from pension benefits once the Federal Government 
changed the Income Tax Act accordingly. This decision is currently 
under appeal. 


The opposite-sex definition of ‘spouse’ in the Income Tax Act thus 
remains the single most important stumbling block to ensuring survivor 
benefits to those in a same-sex relationship. We will be intervening 
before the Ontario Court of Appeal in a Canadian Union of Public 
Employees challenge to this definition. In doing so, we are not seeking 
to broaden the definition as such. It is our position that if a benefit is 
offered to heterosexual common-law couples then it must also be 
offered to same-sex partners living in a similar situation. It is not our 
business to decide who is married or not married. We are concerned 
strictly with equality rights, and we hope to be able to report next year 
that the progress now being made in this area is no longer inhibited by 
unproductive disputes about words. 


AGE 


By the year 2000, twenty-eight percent of all Canadians will be over 
fifty years old. A combination of societal aging and competitive claims 
on the public purse tends to pit one generation against another and in 
the process may encourage age discrimination of various sorts. From 
the standpoint of human rights, the question is what governments can 
and should do to alleviate age-related discrimination. In this regard, 
three matters are of particular interest to us: the opportunity to work; 
the opportunity to retire from work with some degree of financial 
security; and the possibility for our children to be free from poverty, 
exploitation or any of the other abuses or privations that diminish their 
chances in life. 


DWINDLING OPPORTUNITIES 


Older workers are demonstrably more vulnerable to discrimination 
based on misconceptions about their abilities. One initiative funded by 
the Department of Human Resources Development has consciously 
targeted this problem. The OPTIONS 45+ Program aims to deal with 
the work-related needs of older unemployed or underemployed 
Canadians. Its activities include a public education campaign to sell the 
skills of older workers who, because of their experience, may offer an 
employer greater reliability, loyalty and judgement. Employers are 
also encouraged to review their policies on recruitment, promotion, 
training, redundancy and retirement to weed out discriminatory biases 
based on “ageist” assumptions. 


The first OPTIONS newsletter, published in January, reported that 
thousands of men and women aged forty and over face economic 
hardship because of their difficulties in getting or holding a job. And 
once unemployed, older workers remain so significantly longer than 
younger ones. As the Chairman of the Canadian Network for 
Experienced Workers writes, “older unemployed workers also have to 
deal with additional obstacles, such as lack of marketable skills, barriers 
to upgrading, and myths about the value and abilities of older 
workers.” Perhaps the most damaging myth is that older unemployed 
workers do not really need the work. In point of fact, many older 
workers simply cannot afford to be thrust into retirement earlier than 
they had planned. A hardly less serious misconception is that hiring 
or training older workers is not a good investment. If anything, the 
evidence suggests the contrary: one recent report indicates that 
newly-hired fifty-year-old workers can be expected to stay with a 
company for an average of fifteen years, significantly longer than the 
average for those hired at a younger age. 


MANDATORY RETIREMENT 


Our repeated request that the Human Rights Act be amended to 
remove provisions allowing employers to retire employees at a 
predetermined age, regardless of ability, remains in legislative limbo. 
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Mandatory retirement is particularly unfair to those who have taken 
time out of the workforce because of child care responsibilities or who 
have experienced extensive periods of unemployment. They may well 
have difficulty building up enough pension credits to live comfortably if 
forced into retirement. The irony of this becomes more striking when 
one considers the changing ratios between workers and retirees. As 
The Economist noted recently, “if people are living longer, they will 
have to work longer too.” Indeed, one of the bonuses of our own 
situation may be that Canadians are now “younger longer”. No doubt 
there are various ways to adapt ourselves to an aging society, but 
mandatory retirement hardly seems one of them. It may be that most 
people do not want to work beyond the “normal retirement age” for 
their occupation, but compulsory retirement clearly discriminates 
against those who are capable of working and want to do so. It is high 
time this form of discrimination ceased to be protected by the 
Canadian Human Rights Act. 


The Commission was again involved in several mandatory retirement 
cases this year. One involved two airline pilots who filed a complaint of 
age discrimination in 1990 after they were forced to retire at age sixty. 
When the Commission decided not to bring their case to a tribunal, the 
complainants appealed. In November, the Supreme Court dismissed 
their appeal, essentially on the grounds that the Human Rights 
Commission had no choice but to apply its own law. (See pp. 81-82 for 
details.) A second long-running case concerns twenty-six airline pilots 
and flight attendants who complained of age discrimination when they 
were laid off as part of the transfer of the Executive Flight Service from 
Transport Canada to the Department of National Defence in 1985. The 
Canadian Forces claim that the complainants’ then average age of fifty- 
one was only four years short of their mandatory retirement age, 
making it impractical to integrate them into the new service. After a 
number of legal challenges this case was again heard by a human rights 
tribunal in August.” A third case relates to ten members of the Forces 
who were obliged to retire at various ages predetermined by their rank. 
The Forces have always conceded that this policy discriminates on the 
basis of age, but justify it as a reasonable occupational requirement. A 
human rights tribunal and the Federal Court, Trial Division both found 
that the CAF have no legitimate need for this policy. This decision has 
been appealed, however, and the matter will be heard by the Federal 
Court of Appeal in 1997. 


* In January, 1997 the tribunal found that the Departments of National Defence and Transport had 
discriminated against the complainants. 
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THE WELFARE OF CHILDREN 


Canada was one of over a hundred countries represented at the World 
Congress against Commercial Sexual Exploitation of Children in 
Sweden in August. It is estimated that every year some one million 
children are forced into prostitution, sold for sexual purposes or used in 
child pornography. Addressing the Congress, the Minister of Foreign 
Affairs acknowledged that child prostitution and child pornography 
still exist in this country. He also pointed out that poverty “makes 
children, particularly girls, more vulnerable to sexual exploitation”, and 
that children exploited in this way are especially vulnerable to AIDS 
and other sexually transmitted diseases. While such exploitation might 
never be completely eradicated, it should be possible, in his words, to 
“demolish the systems and schemes of exploiters, and give countless 
children a brighter and better future.” Towards that end, a bill was 
tabled in Parliament in April to criminalize so-called “sex tourism”, 
whether practised by Canadian citizens or by permanent residents, 
wherever the crime may be committed. With this legislation Canada 
joins a number of other countries that have taken measures to outlaw 
practices that are, if anything, encouraged by the phenomenon 

of globalization. 


Legislation was also introduced to deal more effectively with child 
prostitution in our own country. It provides for a mandatory minimum 
sentence of five years in prison for those convicted of profiting from 
juvenile prostitution and includes steps to make it easier for child 
prostitutes to testify against their pimps. Canada is also involved in 
drafting an optional protocol to the UN Convention on the Rights of 
the Child that would require countries to criminalize the sale of 
children, child prostitution and child pornography, and to extend their 
jurisdiction in these areas by way of extra-territoriality provisions such 
as those referred to above. 


CHILD LABOUR 


A 1996 International Labour Organization study found that there are 
approximately two hundred and fifty million children in developing 
countries between the ages of five and fourteen who are compelled 

to work. This is nearly double the previous estimate. Some of the 
complexities of dealing with this issue were brought out by a 
Parliamentary Sub-Committee this fall. The Minister for International 
Cooperation pointed out that the principal rationale for child labour is 
poverty, which, “deepened in many places by cuts to social programs, 
forces children to work for survival, while offering no other alternative, 
such as access to education.” Simply requiring the withdrawal from 
work of under-age children is manifestly not a solution to the 
underlying problem; indeed, it could work against their welfare by 
forcing them into ways of making ends meet that are even more 
dangerous. The focus has to be on creating more attractive alternatives, 
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whether they be in the form of vocational training facilities or income 
replacement for families who depend on the meagre wages earned by 
their children. 


In February, the Minister of Foreign Affairs announced that Canada 
will support a global effort by the International Labour Organization 
to stop the exploitation of child workers under thirteen through the 
International Program on the Elimination of Child Labour established 
in 1991. This program encourages governments to adopt legislation that 
conforms with international standards by setting a minimum age 
requirement for workers. It also provides funds to protect and assist 
exploited children and to raise awareness of child labour issues. Priority 
targets include children working under forced labour conditions and in 
bondage, children working in hazardous occupations, and very young 
working children. This year, a substantial portion of Canada’s 
multi-million dollar expenditure in support of children was directed 
toward the elimination of child labour. 


VULNERABLE CHILDREN 


In August, Canada’s Immigration and Refugee Board brought out 
guidelines dealing with unaccompanied child refugee claimants. While 
not lowering the standard of proof required for a child to be a 
Convention refugee, these recognize that children may not be able to 
put forward their claims in the same way as adults and suggest ways of 
overcoming problems that may arise in processing children’s claims and 
assessing the evidence they present. To our knowledge, these are the 
first guidelines of the sort to have been adopted by any country. 


The United Nations declared 1996 the International Year for the 
Eradication of Poverty. The discriminatory effects of poverty can 
readily be seen in the ways that inadequate family income handicaps 
many Canadian children. This issue was raised in February by the 
National Anti-Poverty Organization as part of a submission to the 
United Nations Committee on Economic, Social and Cultural Rights. It 
noted that in 1994 almost twenty percent of Canadian children lived 
below the low-income cut-off that is our best official measure of what 
the word ‘poverty’ means in this country. A number of areas were 
identified in which the Government was not adhering to the UN 
Covenant on Economic, Social and Cultural Rights, among them the 
alleged failure to respect “the right of everyone to an adequate 
standard of living for himself and family, including adequate food, 
clothing and housing, and to continuous improvement of living 
conditions.” 


In November, a report released by the Canadian Council on Social 
Development concluded that, while the vast majority of Canadian 
children are healthy and are being raised by caring families, a 
substantial number are effectively excluded by the straitened 
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conditions in which they live and the want of opportunity that results. 
The Council described Canada as “one of the lowest spenders on 
income security programs among advanced industrialized countries” 
and estimated our child poverty rate to be among the highest in all the 
industrialized countries. In the words of the Deputy Executive Director 
of UNICEF, Canada is “still short-changing too many of its children.” 


One way of coming to grips with this problem would be to reform our 
child support system. Over the past twenty years, families headed by a 
single parent have almost doubled in number. There are now well over 
a million such families in Canada and more than half of those headed 
by women live below the low-income cut-off. In March, the Minister of 
Justice unveiled some long-awaited reforms in this area. They include 
guidelines for determining child support payments, better enforcement 
procedures, and changes to the tax treatment of support payments. 

At present, the courts determine child support levels on a case-by-case 
basis. In May, legislation was tabled that will require the use of child 
support guidelines when dealing with support applications under the 
Divorce Act. Payments will become more consistent as schedules are 
established for each province and territory, based on factors such as the 
number of children involved and the income of the parent who receives 
the support. It is no less critical to ensure that payments are made on 
time and in full. Many support-paying fathers are conscientious about 
paying regularly, but wilful defaulters not only cheat their children, 
they force other Canadians to take up the slack. The proposed 
legislation aims to complement the efforts of other levels of 
government. [t would permit the suspension of federal licences 

and certificates such as passports in cases of persistent default and 

give the provinces access to the data base of Revenue Canada to trace 
such defaulters. 


Government action in the area of child support has been generally 
positive, as was the 1996 budget announcement that the Working 
Income Supplement for low-income families would be doubled to 
$1,000 over the next two years. Child poverty was also identified as a 
priority by the powerful Commons Finance Committee in December. 
It recommended increased allocations to low-income working parents 
and identified a need to deal with the rising costs of higher education, 
particularly for students with parental responsibilities. Campaign 2000, 
a coalition of groups monitoring a 1989 Commons resolution to 
eliminate child poverty by the end of the century, has proposed other 
measures. These include a basic child benefit to assist all poor families, 
funding for child care services, and an endowment fund for young 
people from low-income families who have the ability but not the 
means to attend university. We are beginning to see several hopeful 
signs that Canadian governments are determined to tackle child 
poverty in a coordinated way. 
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EQUITY AT WORK 


EMPLOYMENT 
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Most Canadians would agree that the task of overcoming prejudice and 
discrimination should not be confined to remedying individual acts of 
unfairness after the fact. While the exemplary power of repairing 
specific wrongs will always have a place, for many similarly-situated 
people it is simply too little and too late. The guarantee of equal rights 
undergoes one of its stiffest tests when applied to the opportunities 
afforded all Canadians to obtain work, professional advancement and 
financial rewards that are commensurate with their abilities and 
indifferent to their sex, origin, colour or condition. This is a broad 
commitment, but one that is surely critical to the unifying belief that 
Canada has just one set of rules for all its inhabitants. The notions of 
employment equity and equal pay for work of equal value are not some 
bureaucratic add-ons to our anti-discrimination laws; they are among 
the most effective proofs that we mean what we say where equality and 
fairness are concerned. 


On October 24 this year, almost exactly ten years after the original 
Employment Equity Act came into force, a new and more vigorous 
statute became law. This marked the culmination of several years spent 
improvising ways to make the old Act work to the full and provided a 
stronger, clearer basis for the work still to come. Although some of the 
gains made since 1986 in bringing greater fairness to the federal 
workforce are commendable, overall progress is best summarized by 
the word ‘uneven’. What is less in doubt is a steady improvement in the 
environment for job equality in many businesses and public sector 
agencies. The value of a diverse and more representative workforce, as 
both a business and a social imperative, is now routinely proclaimed in 
the “vision statements” and corporate mandates that guide these 
organizations. The realization has dawned that a more energetic and 
harmonious Canada must also be one where all its inhabitants can find 
a fulfilling place. 


The essential premise behind the new Act has not changed. It is that, 
for a host of reasons, many of Canada’s most important employers had 
been less than equitable in providing work opportunities to women, 
people with disabilities, visible minorities and Aboriginal peoples. It 
was the great virtue of the first Employment Equity Act that it made 
clear in very concrete terms some of the human discrepancies behind 
the rhetoric of equal opportunity. Misconceptions about the federal 
approach to employment equity remain, however. Some commentators 
would have one believe that the blatant inequities reflected in the 
statistics are somehow self-correcting. Others give disproportionate 
attention to “affirmative action” debates south of the border while 
ignoring very real differences in the Canadian strategy. They also 
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conveniently ignore other countries, such as Australia, Japan and 
members of the European community, to name a few, that are adopting 
approaches to labour market inequalities that are similar to our own. 


It has never been the purpose of the Employment Equity Act to 
indulge in recrimination or to substitute one form of discrimination for 
another. The aim has been essentially threefold: to draw attention to 
some obvious inequities in employers’ past performance; to convince 
them of the rightness and the benefits of doing something about it; 
and to work with them to explore how this can best be done. These 
are the features of the Canadian model that have been clarified and 
confirmed in the new Act. Far from imposing arbitrary quotas of 
under-represented groups, the law now requires this Commission, 
along with the appropriate federal authorities, to monitor what 
employers are doing to comply with the new Acct: e.g. ensuring 

that qualified pools of candidates are identified for the jobs 
available and eliminating systemic biases from the recruitment 

and promotion processes. 


During our own extensive consultations with employers over the last 
year, there has been an evident commitment to make the new 
legislation work. Although this augurs well, we should not lose sight of 
the fact that Parliament felt compelled to revise the old law because, in 
good part, the fruits of nearly ten years’ labour were so mixed. With 
the corporate climate now changing for the better, there seems no 
reason why results should not become broader-based and more 
consistent. 


TOWARDS A NEW REGIME 


Last January, Royal Assent had just been given to the new Act. 

At the Commission work was under way to develop a cooperative 
approach to the revised provisions. Besides expanding the scope 

of the Act to include the Federal Public Service, thus removing 

a long-standing anomaly, the new statute had for the first time given 
the Canadian Human Rights Commission an explicit-responsibility 
for ensuring compliance. 


Under the new law, federal employers will continue to submit annual 
reports on the representation in their ranks of people from the four 
designated groups. They also retain the obligation to conduct analyses 
of their workforce and employment systems in order to develop 
appropriate action plans. What is most significantly new is the authority 
given to the Commission to audit both public and private sector 
employers. Whereas the original statute depended to a considerable 
extent on complaints of discrimination brought under the Human 
Rights Act, the revised Employment Equity Act places the emphasis 
on having employers systematically achieve the sort of diversity that 
exists in Canadian society and in the labour force at large. 
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Based on an explicit preference for “persuasion and negotiation”, 
compliance officers are to seek specific undertakings for improvement 
in situations where the data suggest an organization is not meeting 
the objectives of employment equity. The Commission may issue a 
direction should this process fail, and either party may appeal to special 
tribunals to resolve contentious issues. But the Act makes it clear that 
Parliament was more interested in bringing about an enlightened and 
purposeful commitment to change than in lingering disputes or empty 
promises. The contentious notion of determining whether or not 
discrimination has taken place (which the complaint process required) 
has been replaced by an obligation on employers to take specific 
steps to bring about appropriate representation of the four 

designated groups. 


Although we believe that the new Act provides a better basis for 
overcoming job inequities in the federal domain, one or two caveats 
remain. Among the consequential amendments to the Human Rights 
Act is one prohibiting the Commission from taking complaints that are 
based purely on statistics showing significant under-representation of a 
designated group. Human rights tribunals are also prevented from 
issuing remedial orders in response to a demonstrated pattern of 
systemic discrimination. These restrictions seem to us to limit the 
democratic rights of Canadians and the powers appropriate to 
independent tribunals in ways that are objectionable and unnecessary. 
It must again be pointed out that the new Act will require an Order in 
Council before the Canadian Armed Forces and the Royal Canadian 
Mounted Police come under its authority. Since both these 
organizations have expressed a willingness to work with the 
Commission to achieve a more-balanced workforce, we urge the 
Government to move quickly to pass the necessary Order in Council. 


Preparations to adapt to our new role began soon after the legislation 
was introduced in Parliament in 1995. This year we further defined 
the audit framework and developed clear criteria against which 
performance can be measured. In May, we distributed documents 
setting out the framework and criteria to industry representatives, as 
well as to organizations acting on behalf of designated groups, and to 
labour unions. Staff then held coast-to-coast consultations with the 
interested parties. By year’s end, all comments and suggestions had 
been thoroughly evaluated and the documents revised accordingly. 
Further adjustments may be made as the Commission gains experience 
in its new role. 


Although the Act provides for a transition period of one year before 
the Commission formally begins auditing, some fifteen organizations, in 
both the public and private sectors, have already signed up to undergo 
test audits, several of which have already been completed. Their main 


Caen rnnnnnee nee ereeeeeeeereeeeeeeeee reece SSS SSS SSS SSS 


purpose is to help us refine the audit process, but they also give 
employers an informal assessment of where they stand in terms of the 
new law. This has proven to be a valuable, two-way exchange. We also 
welcome the strong cooperative relationship with the Department 

of Human Resources Development, the agency responsible for 
administering the Act. Commission staff have worked closely with the 
Department on preparing the new Regulations and continue to be 
consulted on additional guidelines for employers. 


TAKING STOCK 


This was the penultimate year for private sector employers and Crown 
Corporations to submit reports under the original Act, given a year’s 
grace before the new Act comes into effect. As in the past, these 
contained detailed information on the representation, hiring, 
promotion and termination of members of the four designated groups 
in the previous year, i.e. 1995. The Treasury Board Secretariat provided 
similar data on the Federal Public Service for its fiscal year April 1, 
1995 — March 31, 1996. The overall picture was as follows. 


The private sector workforce under the Employment Equity Act 
consisted of just under 600,000 employees working for 344 employers, a 
decrease of 1.7 percent from 1994. This compared with about 201,000 in 
the Federal Public Service, which experienced a decrease of 7.7 percent 
as a result of the Workforce Adjustment Program. For the sixth year in 
a row, terminations exceeded hires in both sectors. However, despite 
reduced employment levels, tens of thousands of jobs continued to be 
filled, an amount of hiring that was, in our view, quite enough to permit 
private and federal employers to progress steadily towards their equity 
objectives. 


At this juncture, not only can we compare last year’s results with those 
of the previous year, we can also form a clearer picture of the relative 
pace of change for each group over nearly a decade. 


Women 


For the first six years, the representation of women in the federally- 
regulated workforce improved slowly but steadily. Since 1992, however, 
a plateau has been reached. While global representation went from 
44.7 percent in 1992 to a high of 45.5 percent the following year, 

it declined to 44.4 percent in 1994 and remained virtually unchanged 

at last report. This level falls marginally short of women’s overall 
availability in the Canadian labour market, as determined by the 

1991 Census. 


There are indications, however, that women are now obtaining 
relatively fewer positions. For the second year in a row their share 
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of hiring fell below forty percent while their share of terminations 
increased. One reason for this has been a significant increase in the 
number of men entering the large clerical workforce in the banking 
sector. On the other hand, women accounted for over fifteen 

percent of the highest levels of bank management, a fivefold increase 
since 1987. In middle management their representation was almost 
fifty-six percent. 


In the other three major industrial sectors, progress has been more 
mixed. Women’s representation in the communications sector remained 
at just under forty-two percent in 1995, which is consistent with the rate 
over the last five years. There were, however, continued gains at the 
senior management level. Far less encouraging was the situation in the 
transportation sector, where the representation of women increased 
only very slowly over nine years to just twenty-one percent. The 
“other” industrial sector, which includes Canada’s grain companies, has 
also been slow to improve its female representation and reported a 
slight decline in 1995 to 24.2 percent over all. In these latter sectors, 
women’s access to non-traditional jobs has remained well below their 
availability in the general labour force. In both, women’s share of hiring 
increased marginally from 1987 to 1995. For all industrial sectors, 
however, they continued to receive the lion’s share of promotions, 
almost fifty-five percent of the total at last count. 


Despite some gains in overall representation, women’s share of the 
salary pie remained almost unchanged over the multi-year period, 
rising only slightly to seventy-five percent of the average salary for men 
when full-time work is the measure. Of all women in full-time work, 
over fifteen percent made less than $25,000 in 1995, compared to six 
percent of men. Just over one-quarter of full-time women employees 
were earning over $40,000, compared to almost sixty percent of full- 
time male employees. When one takes into account that women make 
up roughly seventy percent of all part-time workers, the real overall 
income difference between the sexes becomes even greater. 


In a shrinking Public Service, the total number of positions held by 
women continued to decline. However, as of March 31, 1996, their 
relative share of Public Service jobs had risen almost a full percentage 
point above the 1991 availability rate of 47.3 percent. Women were 
more likely than men to leave the Service, but their proportion of hires 
was over sixty-three percent. This is due in large part to the fact that 
more than a half of all recent hires into the Public Service have been 
into the Administrative Support category. 


What about the distribution of women in the other occupational 
categories of the Public Service, particularly those that have typically 
been male-dominated? In the Executive group, women improved their 
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share to 21.3 percent, a significant increase over the previous level 

of just over nineteen percent but still well short of the availability rate 
of about twenty-five percent. Representation in the Scientific and 
Professional category showed only a marginal gain from last year’s 
29.5 percent, while in the Operational category there was a slight 
decline to 13.2 percent. Both these categories had considerably better 
hiring rates: 55.9 percent and 24.8 percent respectively. 


Aboriginal Peoples 


In 1987 the employment picture for Aboriginal peoples in the 
federally-regulated sector was abysmal. Representation stood at a mere 
0.7 percent, despite an availability in the labour force of roughly three 
times that number. Nine years later, representation had reached 

1.2 percent, but in the meantime the available labour force, as reported 
in the 1991 Census, had also moved up to three percent. The benchmark 
is expected to be even higher when the 1996 Census data are published. 


The banking sector’s one percent level of representation in 1995 was 

no improvement over the previous year. And the results for both the 
transportation and communications sectors were similar. Only the small 
“other” sector showed any real progress: a rise in representation to 

1.9 percent and a strong 4.1 percent share of hires. What it comes down 
to is that the 1986 Employment Equity Act has made very little dent in 
the general exclusion of Aboriginal people from jobs in the federal 
arena. Their overall share of hiring in 1995 also took a turn for the 
worse, slipping slightly to 1.8 percent. 


Gains, such as they are, have been spread relatively evenly over the 
different occupational groups, but Aboriginal workers are still more 
often than others to be found in areas related to manual work. Not 
surprisingly, income differentials have barely changed: on average, 
Aboriginal men made just over eighty-five percent of the salary for all 
men. Aboriginal women received eighty-eight percent of the average 
salary for all women, itself only about three-quarters of the male 
average. In a year which was marked by the report of the Royal 
Commission on Aboriginal Peoples, it would be a grave 
understatement to say that the employment situation of Canada’s 
native people continues to be a major concern. Some improvement 
may be on the way at last. Fifty-four complaints filed by the Assembly 
of Manitoba Chiefs, covering both private sector and public service 
employers, have now been resolved. This has been a major 
achievement for all concerned and commits the employers to making 
meaningful gains for Aboriginal peoples over the next five years. While 
we hope that these commitments, along with several review agreements 
we have reached with other employers, will soon bear fruit, stronger 
initiatives will be needed to keep faith with the letter and spirit of the 
new Employment Equity Act. 
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Whereas last year Aboriginal people bucked the downsizing trend in 
the Public Service by achieving an absolute increase, their numbers 
have since decreased by just over one hundred. In terms of 
representation, their share nevertheless increased marginally to 

2.3 percent, thanks in part to a hiring rate of 3.2 percent, which is 
above the 1991 availability rate. 


Despite some progress, Aboriginal people remain over-concentrated in 
the Administrative Support and Operational categories and make up 
less than two percent of the Executive, Scientific and Professional, and 
Technical categories. Present hiring rates into all these categories 
suggest that this is unlikely to change. Of twenty-two federal 
departments with more than 1,000 employees, only seven had 
representation rates at or above the level of availability, and those 
included Indian Affairs and Health Canada. 


Visible Minorities 

The presence of visible minorities in the federally-regulated workforce 
continued to grow in 1995. This trend has been steady since 1987. The 
most recent improvement of half a percentage point brought visible 
minorities close to their representation in the Canadian labour force, 
which stood at nine percent in 1991. A number of reservations must be 
added, however. It is reasonable to expect that when the 1996 Census 
results are tabulated a larger gap between representation and 
availability will reappear. Furthermore, the overall figure masks 
substantial differences in performance by the various industrial sectors. 
The banking industry continues to perform well: representation in 

that sector rose to just under fourteen percent in 1995. In the 
communications and “other” sectors, the hiring rate for visible 
minorities was over fourteen percent, enabling both sectors to post 
gains in the order of one percent and bring their representation figures 
to 8.3 percent and 7.5 percent respectively. The transportation sector 
lags woefully behind. Marginal gains in 1995 improved its overall 

tally to 4.5 percent, but the hiring rate in this sector was still under 

six percent. 


When performance is analyzed by occupational categories, the results 
for visible minorities are very mixed. They have done well in the 
professional ranks, raised their representation fivefold in the less 
skilled occupations, and made important gains in middle management. 
By contrast, improvements in skilled and technical occupations have 
been slow, and in senior management they have been almost non- 
existent in all four industrial sectors. Overall representation at the top 
level actually fell to under three percent in 1995. The contrast with 
progress elsewhere is striking, to say the least, and suggests a need for 
some radical rethinking of the hiring practices that affect the highest 
levels of decision-making in Canadian enterprises. In 1995, in those 
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private organizations covered by the Employment Equity Act, income 
levels for visible minority men and women were, once again, 
approximately ninety-five percent of the average for each sex. 


Despite the growing number of Canadians who belong to visible 
minority groups, their representation in Canada’s Public Service 
remains extremely low. Between March 1987 and March 1995, it had 
grown from 2.7 percent to just over four percent. By March 31, 1996 
this had improved to 4.5 percent, a level now exactly one half the 1991 
availability rate. Any optimism generated by this increase must be 
tempered by two concerns: the reported hiring rate remains a very low 
3.4 percent; and the availability estimate is bound to increase when the 
1996 Census data are tallied. 


In the Executive category, the picture is even less encouraging. 

By March 1996, representation at the top had dropped marginally, to 
2.3 percent, on the basis of a hiring rate of just under two percent. At 
the end of the year, the Commission was awaiting an important tribunal 
decision on the complaint of the National Capital Coalition on Race 
Relations against Health Canada’s executive hiring practices. 


Persons with Disabilities 


Has a decade of legislated job equity in the federal sphere made any 
real difference in the job opportunities of people with disabilities? The 
answer must be an unequivocal no. Despite a labour-force availability 
of 6.5 percent, the representation of this group has merely inched up 
from 1.6 percent to 2.7 percent. Even this slight gain is compromised by 
the fact that some major employers essentially “improved” their 
performance figures by resurveying their workforces using definitions 
of disability that were considerably broader than those required by 

the Act. 


None of the major industrial sectors has shown any great ability to 
overcome this inertia. Representation in the communications sector 
has, it is true, climbed each year, but it has yet to break the three 
percent barrier. In the other sectors, the situation has recently been 
either stagnant (“other”) or in decline (banking and transportation). If 
these results were not depressing enough, the fact that the hiring share 
for people with disabilities in all sectors was down to 1.3 percent in 
1995, from an already low 1.6 percent the year before, offers no 
glimmer of better things to come. To make matters worse, their share 
of terminations all but doubled their share of hires. The only “good” 
news was that, if you were a male with a disability lucky enough to 
have a job, you earned virtually the same amount as other males. 
Women with disabilities fared not quite so well, earning roughly 
ninety-six percent of the average female salary. 
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In the Public Service, we are unable to report any gains for people with 
disabilities. Indeed, their share of jobs has slipped back to the low level 
of March, 1993, when it was just over three percent. While part of 

this record may be attributable to downsizing, retirement incentives 
and the fact that disability is somewhat age-related, this cannot account 
for a hiring rate of only 1.7 percent, which also represents a small 
decline from the previous year. Those people with disabilities fortunate 
enough to have found employment in the Public Service were much 
more likely than other employees to find themselves in the 
Administrative Support category. 


THE TASK AHEAD 


As the Commission contemplates its responsibilities under the new 
Act, it is very much aware of the spottiness and the ambiguities of what 
has been achieved so far. Some successes are undeniable, especially for 
women and for members of visible minorities in the private sector. But 
the failure to make real inroads in the employment levels of Aboriginal 
people and people with disabilities raises hard questions about the road 
ahead. Success in employment equity will ultimately be measured by 
positive and lasting changes in the job representation of the more 
disadvantaged groups in all occupational areas. That corporate Canada 
and the Federal Public Service are increasingly in tune with the 
implications of a diverse workforce and what this means for human 
resources management is still only a hopeful sign. 


At least we know that the right combination of programs and initiatives 
can produce results. The Bank of Montreal, for one, continues to make 
progress in bringing in more Aboriginal people, and Canada Post has 
had similar successes in middle management and its professional 
categories. Programs like the National Library of Canada’s library 
science training program, or Veterans Affairs’ career planning 
initiative, have helped native Canadians to get the sorts of training that 
can lead to solid career advancement in the Public Service. The 
Canadian Broadcasting Corporation, despite its uncertain financial 
situation, has continued to fund an internship training and 
accommodation-support program for people with disabilities. And the 
RCMP has markedly improved its representation of visible minorities. 


All this is to the good, but obstacles to progress can be persistent even 
for those employers committed to change. Many of those who have 
reached employment equity review agreements with the Commission, 
as well as employers who have formally resolved complaints based on 
their Employment Equity reports, continue to have difficulty meeting 
all the goals they set themselves. But where problems arise they 
generally work cooperatively with the Commission and the 
complainants to develop effective responses. 


PAY EQUITY 


Among the settlements achieved in 1996 were four with individual 
federal departments (plus a master agreement with the Treasury Board 
covering an additional fifteen) that resolved complaints filed by the 
Assembly of Manitoba Chiefs. We are confident that the plans they 
contain will go far towards ensuring that Aboriginal people take their 
rightful place in the Federal Public Service. Two other complaint 
settlements approved by the Commission in 1996 deserve specific 
mention: one will help women and visible minorities find work as 
wardens with Parks Canada, and the other will increase visible 
minorities’ opportunities to work as lawyers in the Department 

of Justice. 


Regrettably, we must again report that a small minority of employers 
continue to believe that a legal challenge to the Commission’s 
jurisdiction in this area best serves their interests. Court challenges 
by Canadian Airlines, CP Rail, Interlink Freight Systems (formerly 
C.P. Express), Air Canada and Greyhound have now been under way 
for four years. It is unfortunate that any employer should still feel it 
useful to commit resources to questioning complaint proceedings 
initiated under the Canadian Human Rights Act, but particularly so 
given Parliament’s clear intention that federal employers focus their 
efforts on achieving employment equity. We hope these organizations 
will soon join those who also faced complaints but decided to 
concentrate on resolving them. 


Nothing better illustrates the tendency to grade human rights issues 
according to their financial implications than the relative neglect now 
accorded the legal requirement that women, like men, be rewarded 
according to the value of the work they perform. The fact that in 1995 
women working full-time in the federal domain earned about seventy- 
five cents for every dollar earned by men amply demonstrates that the 
disparities of compensation today are hardly less blatant than they 
were a decade ago. We would be the first to agree that it is not easy to 
achieve pay equity for women in these cash-strapped times, but by 
seeming to relegate the issue to some perpetual back-burner, the 
Government is only storing up difficulties for the future. 


The issue of equal wages was somewhat more in the news this year, 
although it had a hard time being heard above the clamour for global 
competitiveness and job security. In Saskatchewan, a coalition pressed 
the provincial government to legislate on pay equity in the public 
sector rather than continue to depend on the present voluntary 
program. In Quebec, the spectacular “Pain et roses” march of 
thousands of women from Montreal to Quebec City helped to 
persuade the government of that province to introduce a pay equity 
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act that applies to both the public and private sectors. And in Ontario, 
a government-appointed Reviewer of the province’s Pay Equity Act 
took the view that maintaining a regime in which employers must 
ensure equality of treatment should continue to be a priority. 


But if these events kept the subject alive across the country, there has 
been an odd silence at the federal level, unless one counts occasional 
media references to the prodigiously lengthy human rights tribunals 
that are examining substantial pay equity claims in the Federal Public 
Service and at Canada Post. These continue year after year with no 
immediate prospect of effective settlement. Moreover, it seems likely 
that there will be more, not fewer such processes in the future. One 
such action was initiated in June when, after concluding that all 
settlement efforts between the complainants and Bell Canada had 
failed, the Commission referred another major complaint to a human 
rights tribunal. The ensuing legal challenges by Bell Canada did not 
augur well for the twenty thousand clerks, sales people and telephone 
operators involved. The prospect of another decade or so to close the 
apparent wage gaps within the company would be a grave blow to 
Canada’s pretensions to sexual equality. 


Such interminable and costly litigation also does nothing for public 
confidence in the Canadian Human Rights Act. It certainly does not 
bear out the Government’s boast that its plan for Canada is “firmly 
anchored in the principle that governing is about people, and that 
government must be judged by its effectiveness in promoting human 
dignity, justice, fairness and opportunity.” By that standard, one might 
be tempted to conclude that women workers under federal jurisdiction 
were less than “people.” We are continually told by employers that 
they wish to develop their female employees as valuable resources, 
placing them, for instance, on the front line of such customer services 
as employment insurance, cable and telephone products, air travel, 
health care and so on. Are we also to believe that these and other 
customer-oriented tasks are to be systematically under-compensated? 


IT CAN BE DONE 


The Commission does what it can to enable parties to pay equity 
disputes to find common ground and settle specific differences as 
promptly as possible. There may be some lessons to be learned in this 
regard from the half dozen settlements the Commission approved in 
the course of 1996. As always, the key ingredient was the employer’s 
willingness to deal squarely with wage inequalities and to correct 
particular biases when they are brought to light. Several women who 
had performed airline despatch work, for example, received a one- 
time settlement of approximately ten thousand dollars each in 
acknowledgement that their skills, efforts, responsibilities and working 


conditions merited that amount. Another small group of social 
workers in the Federal Public Service had their job levels adjusted to 
bring them in line with those of male colleagues doing comparable 
work, and in the process a similar amount was added to their base 
salaries. Two unionized groups also agreed to creative compromises 
with their companies that will make it possible to close recognized 
wage gaps through increases to be phased in over a five-year period. 
As a result, some six hundred female employees can now anticipate 
full parity with their predominantly male counterparts in the 
foreseeable future. 


ENCOURAGING SIGNS 


Here and there, there are signs — from a court or a tribunal, from the 
Auditor General, and from the readiness of some parties to do the 
right thing — that sweet reason may still prevail. Nineteen ninety-six 
brought a number of decisions which should help to clarify how pay 
equity is to be achieved. 


The Federal Court agreed that the Canadian Human Rights Act does 
indeed cover the wage situation of civil servants in the North West 
Territories, although the matter is now under appeal. The Federal 
Court of Appeal, for its part, has upheld a finding that equal wages 
adjustments may be applicable to periods that predate the filing of 
complaints (see pp. 90-91). Meanwhile, the human rights tribunal 
which has been examining the wage equality claims of more than sixty 
thousand female workers in the Federal Public Service produced a 
decision about what may reasonably be expected when parties decide 
to work together to determine the value of work done. If a jointly 
conducted evaluation does everything reasonable to prevent systemic 
biases from creeping in, then it does not have to be perfect in order to 
provide a legitimate basis for assessing whether there is a wage gap. 
The practical result is that years of work put into a joint evaluation 
process, by the Treasury Board Secretariat, unions and ourselves, will 
not be discounted, as the Secretariat had argued it should be. The 
parties must apply the standards they arrived at jointly in determining 
the wage adjustments required. We expect that a decision on the 
extent of the wage gap will be rendered by the tribunal in 1997. 


The procedural standards to be met by job evaluation systems were 
further clarified by a special report to Parliament from the Auditor 
General. His office reviewed the question whether a major job 
evaluation initiative by the Federal Government, the so-called 
Universal Classification Standard, had, among other things, respected 
the Equal Wages provisions of the Canadian Human Rights Act and 
the related guidelines. The report concluded that the Standard had not 
been designed and applied carefully enough to obviate any sex bias. 
One immediate result has been that the Standard is being adjusted and 
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retested by the Treasury Board Secretariat in partnership with unions, 
government departments and other parties. If they are successful in 
developing a scheme for fairly evaluating the work of public servants, 
it could well set an example for other employers. 


The Commission remains convinced, however, that the best example 
of all would be a change in the law itself. Section 11 of the Human 
Rights Act needs to be clarified and strengthened. The forces of 
inertia are far too strong to rely on what is essentially a broad 
statement of principle and an unwieldy complaint process to 
accomplish far-reaching and specific administrative reforms. To expect 
that those principles can be enforced through individual or group 
complaints against a small number of employers is tantamount to 
turning a blind eye to much broader sex-related inequities. What is 
found to be fair for those companies and unions that have resolved 
complaints should be fair for their competitors, and for fellow workers 
who find themselves in similar situations. At last report, no such 
legislative initiative was on the horizon. A first step might be for the 
Federal Government itself to settle its own pay equity disputes with 
female employees. 


CASE WORK 


ASPECTS OF 
EQUALITY 


In any given year the human rights cases that attract the attention of 
Canada’s courts are at best only broadly representative of the issues of 
the day. They nevertheless provide valuable insights into the evolution 
of human rights jurisprudence in this country. Some of the key 
decisions of 1996 spoke to large questions of principle while others 
provided more technical clarifications. In the course of the year, the 
Supreme Court of Canada had occasion to deal with both extremes, 

as well as several issues in between. 


In April 1996, in a unanimous ruling, the Supreme Court upheld the 
ruling of a New Brunswick board of inquiry that a provincial school 
district had failed to take appropriate action against a teacher who 
made repeated public attacks against Jewish people. Between 1978 and 
1987, Malcolm Ross, a math teacher with the 15th School District was 
found by a human rights board of inquiry to have made racist and 
discriminatory statements in published writings and on television. This 
not only led to his suspension from classroom duties and appointment 
to a non-teaching position, it also resulted in a warning that he would 
be fired if he continued to publicize his views. The board’s decision was 
overturned by the New Brunswick courts. The Court of Appeal found 
that Ross was sincere in his beliefs and that there was no evidence that 
his out-of-school anti-Semitism had affected either the school or his 
students. However, David Attis, a Jewish parent, maintained that 
Ross’s continued employment was poisoning the environment in the 
school district, and the provincial Human Rights Commission decided 
to submit the Appeal Court decision to the Supreme Court of Canada. 


The Supreme Court upheld the board of inquiry’s finding that, 
although there was no evidence that students who engaged in 
anti-Jewish behaviour were directly influenced by Ross’s teachings, it 
was reasonable to conclude that his off-duty conduct probably 
influenced their conduct, given the high degree of publicity given to his 
views. His anti-Semitic pronouncements, even if they were not taught 
in the classroom, were incompatible with a general duty on educators 
not to encourage intolerance in schools. The Supreme Court 
considered teachers to be “inextricably linked to the integrity of the 
school system” in that they occupy positions of trust and confidence 
and exert considerable influence over their students by virtue of their 
position. Where a “poisoned environment” is traceable to the off-duty 
conduct of a teacher, that is likely to produce a loss of confidence in the 
teacher and the system as a whole. This was sufficient to support a 
finding that Ross’s continued employment impaired the educational 
environment generally by creating an environment characterized by a 
lack of equality and tolerance. The Court also upheld the board of 
inquiry’s conclusion that the School District had a duty to maintain a 
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positive school environment for everyone served by it, and that it had 
failed to do so in this case. While the Court also supported Ross’s 
removal to a non-teaching position, it held that a gag order restricting 
his off-duty conduct when no longer teaching was not justified. 


Although there is human rights law in all Canadian jurisdictions to 
protect us from discrimination based on physical or mental disability, 
some long-term disability plans provide different benefit levels, or 
apply additional qualifying conditions, for mentally disabled claimants. 
One such scheme was challenged in Gibbs v. Battlefords and District 
Co-operative Ltd. In 1987, Betty-Lu Clara Gibbs, an employee of the 
Co-op, was disabled by a mental disorder and could not continue 
working. Under her employer’s group insurance plan she was entitled 
to a steady stream of replacement income. However, in 1990, those 
payments came to an end because the plan also specified that benefits 
related to a mental or emotional disorder would only be paid for two 
years unless the beneficiary was confined to a mental institution. 


Ms. Gibbs brought a complaint to the Saskatchewan Human Rights 
Commission alleging discrimination in employment. The ensuing board 
of inquiry ruled in her favour, but the employer appealed to the 
Saskatchewan Court of Queen’s Bench. When that appeal was 
dismissed, the Co-op took the matter to the Supreme Court of Canada, 
arguing that since all employees had access to disability benefits there 
was no discrimination. In its view, the key issue was whether all 
employees were entitled to disability benefits, not whether they 
received the same benefits. 


The Supreme Court of Canada was unanimous in finding that an 
insurance scheme which allows different treatment of persons with 
physical disabilities and those with mental disabilities is contrary to the 
Saskatchewan Human Rights Code. Agreeing with the Court of 
Appeal, Justice Sopinka found it appropriate to compare the benefits 
available to those with a physical disability to those available to 
mentally disabled individuals. In essence, the Court concluded that, in 
this case, the benefits under the plan were limited because Ms. Gibbs’ 
disability was mental rather than physical. The good intentions of an 
employer in setting up a disability plan were not a defence if the effect 
of its action was discriminatory. 


In May, the Supreme Court released a complex decision involving both 
sex discrimination and the possibility of “contracting out” of human 
rights requirements. In Newfoundland Association of Public Employees 
(NAPE) v. Newfoundland, the Court had to decide whether a general 
clause in a collective agreement could prohibit discrimination without 
also implicitly including the standard human rights defence that some 
discrimination may be justified if it relates to a bona fide occupational 
qualification (BFOQ). 


Rose Howe worked as a part-time health care attendant for the Green 
Bay Health Care Centre, a nursing home for the elderly. When a 
full-time Personal Care Attendant position came open, she applied for 
the job. The Centre, however, limited the competition to male 
applicants because the work involved intimate personal care for male 
residents. It subsequently hired a non-union male applicant from 
outside the institution. Ms. Howe filed a grievance alleging that this 
action violated the non-discrimination clause in her collective 
agreement, which not only provided that there should be no 
discrimination in hiring by reason of sex but also that union members 
were to be preferred over non-union candidates. 


In its defence, the Centre claimed that it was a legitimate requirement 
that the attendant be male, given the kind of care involved. It also 
argued that the collective agreement automatically included a bona fide 
occupational qualification defence because it was subject to the 
Newfoundland Human Rights Code and parties could not contract out 
of human rights law. An arbitration board found that the employer, 
notwithstanding the non-discrimination provision of the collective 
agreement, was entitled to rely on the BFOQ rule to justify the need 
for a male attendant. 


In dismissing the union’s appeal, the Supreme Court held that human 
rights legislation “sets a floor beneath which the parties cannot contract 
out.” Parties could only agree to set aside a particular exception or 
defence in their workplace if the effect would be to increase and 
further protect employees’ human rights. In this case the language of 
the collective agreement was not sufficient to support a finding that the 
parties had, in fact, intended to alter the definition of discrimination 
contained in the Code. The Arbitrator’s finding that the collective 
agreement included the BFOQ defence by virtue of a general clause 
making it “subject to applicable laws” was upheld by eight of the nine 
justices of the Supreme Court. The Court concluded that it should not 
interfere with an arbitrator’s interpretation of a collective agreement 
unless the reading was “patently unreasonable”, which was not so in 
this case. If parties wished to increase or supplement the protections 
contained in human rights statutes, the language in the collective 
agreement to that effect must be clear. 


A question receiving considerable attention these days is whether the 
practice of structuring employees’ general paid leave provisions around 
the traditional Christian calendar discriminates against employees 
whose religious beliefs require them to observe other holy days. 

The case of Richmond v. Canada considered an employer’s duty to 
accommodate such observances. Twenty-seven employees of the 
Public Service Commission, the Department of National Defence and 
Revenue Canada filed grievances against the Federal Government, 
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alleging that its refusal to grant them discretionary leave to observe 
Rosh Hashana and Yom Kippur constituted discrimination based on 
religion. The employer had offered the applicants various options to 
accommodate their religious obligations, among them the opportunity 
to work extra hours to make up the related time-off without loss of pay 
and without using accumulated leave credits. The grievors were not 
satisfied with this arrangement. 


A Public Service Staff Relation Board Adjudicator, relying primarily 
on the decision of the Supreme Court of Canada in Chambly, which 
he read as simply requiring the Government to accommodate the 
employees without loss of pay, dismissed their grievances. The 
employees applied to the Federal Court for judicial review of this 
decision. That Court found the Adjudicator’s conclusion to be correct: 
a reasonable offer had been made by the employer and there was 
therefore no need to resort to other leave-with-pay provisions to 
accommodate those affected. In its opinion, to satisfy the duty to 
accommodate an employer needs only to make a “reasonable offer”; it 
is not obliged to offer employees the optimum form of accommodation. 
The employees have filed a Notice of Appeal in the Federal Court 

of Appeal. 


In another decision affecting religious minorities, the Supreme Court 
held that the Province of Ontario was not legally obliged to fund all 
religious schools. In a decision supported by seven of the nine justices, 
the Court held that Ontario’s funding of Roman Catholic schools, 
which is required under the Canadian Constitution, does not impose an 
equivalent obligation to fund schools established by other religious 
minorities. Section 93 of the Constitution Act, 1867 was, in its words, 
the product of “a historical compromise crucial to Confederation.” 
Current Ontario law does not prevent parents from sending their 
children to the schools of their choice, whether they be public schools, 
Catholic schools, private religious schools or home schools. Hence, it is 
not discriminatory. “[T]he cost of sending children to private religious 
schools is a natural cost of the appellants’ religion and does not, 
therefore, constitute an infringement of their freedom of religion 
protected by section 2(a) of the Charter.” 


Madame Justice L Heureux-Dubé, in dissent, said that while the failure 
to fund religious schools does not violate the constitutional guarantee 
of freedom of religion, it does create a distinction between those who, 
on religious grounds, have access to publicly-funded education and 
those who do not. This distinction is capable of promoting or 
perpetuating a view that the latter group, because of their religious 
beliefs, are “less capable or worthy of recognition or value as human 
beings, or members of Canadian society equally deserving of concern, 
respect and consideration.” The Ontario funding scheme thus denied 
their right to equal benefit of the law as set down in section 15 of the 


RESOLUTION 
OF 
COMPLAINTS 


Canadian Charter of Rights and Freedoms. Justice L Heureux-Dubé 
also observed that the state’s objective of fostering tolerance by 
discouraging non-secular education does not outweigh the deleterious 
impact of limiting equality rights. 


While the Court as a whole did not find that Ontario was subject to any 
legal requirement in this matter, it did note that several other provinces 
provide funding for schools operated by religious minorities. There is 
thus nothing in law which prevents Ontario from extending public 
funding to independent religious schools. 


The pattern of complaints among the various grounds of discrimination 
specified in the Canadian Human Right Act may change over the 
years. Some grounds, such as race, sex and disability are relatively 
staple sources of complaint, even when the specific characteristics of 
those complaints reflect the evolving jurisprudence in these areas. 
Others, like marital or family status complaints, are steady but less 
frequent. A third group — age, religion or sexual orientation 
complaints, for instance — tend to come in clusters, as tribunals and 
courts seek to resolve some outstanding or fundamental issue in the 
application of human rights law. As one might expect, the complexity 
of the cases and the evidentiary and procedural standards to be met are 
other factors that alter with time. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


In March, a human rights tribunal dismissed a complaint based on race 
and origin against the Department of Health and Welfare. Dr. Shiv 
Chopra, a scientist of South Asian origin, alleged differential treatment 
by the Department in denying him promotions to director-level 
positions. The tribunal found that, although the conduct of 
departmental management towards all employees had been insensitive 
and there was no clear approach towards career development, this was 
not in itself discriminatory, as that term is defined in the Canadian 
Human Rights Acct. 


Given the obvious difficulties of establishing or confirming racial 
discrimination, the Commission can only regret that the tribunal gave 
virtually no weight to evidence that, during a meeting to review 

Dr. Chopra’s situation, two senior managers made remarks about the 
alleged effects of cultural differences on the ability to manage, as 
distinct from the ability to do technical or scientific jobs. We have 
applied for judicial review of the tribunal decision. 


Daljit Dhanjal, a Sikh, was employed in the Engineering Branch of Air 


Canada from 1963 to 1989. Mr. Dhanjal claimed he was harassed and 
subjected to racial slurs by his supervisor, who at one point hit him. 
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Shortly after this latter incident, he was offered an early retirement 
package. Mr. Dhanjal contended that he was forced to accept this offer 
because of the atmosphere of discrimination prevailing in the 
workplace. A human rights tribunal found the complaint to be 
unsubstantiated: Mr. Dhanjal was not a victim of racial harassment, and 
the early retirement offer had nothing to do with the complainant’s 
race or religion. In general, the tribunal accepted the respondent’s 
evidence that Mr. Dhanjal was a poor employee, who had trouble 
getting along with his fellow workers. He rejected the supervision of 
Mr. Goodman, in particular. In the tribunal’s words, “the poor 
performance reviews received by the complainant [were] due to the 
fact that Mr. Dhanjal refused to accept the overbearing and 
authoritarian management style of Mr. Goodman and that he 
interpreted this management style subjectively as colonialist and racist 
behaviour toward him, while in fact Mr. Goodman was behaving in the 
same manner toward all of his subordinates.” The tribunal did accept 
that Goodman had struck Dhanjal, but not his testimony that there was 
more than one racial slur. 


As regards the early retirement package, the tribunal’s conclusion was 
that, although the managers of Air Canada did propose that the 
complainant accept the package, the company had not forced him to 
leave. Furthermore, the tribunal interpreted the term ‘racial 
harassment’ to mean an abuse of authority which has at its base a racial 
dimension and the effect of humiliating or offending the person who is 
the victim. In its opinion, an isolated racial slur, however harsh, does 
not in itself constitute harassment within the meaning of the Act. The 
Commission has applied for judicial review of this decision. We believe 
that, based on the evidence, a prima facie case of discrimination was 
made out. 


Recent settlement of two different employment equity complaints 
should improve job opportunities in the federal domain for Aboriginal 
and visible minority employees. In the first complaint, Jagjit Gill 
alleged that the Department of Justice’s hiring policies and practices 
created barriers to the employment of qualified visible minority 
lawyers. To resolve the complaint the Department agreed to make all 
reasonable efforts to meet or exceed a recruitment target of five 
percent for members of visible minorities in lawyer positions. As part 
of its action plan, the Department also undertook to increase its efforts 
to recruit visible minority lawyers at every hiring opportunity, whether 
for student employment or in entry-level or permanent jobs. 


The second case involved the Assembly of Manitoba Chiefs and the 
Treasury Board Secretariat. The Assembly had alleged that the 

0.9 percent representation of Aboriginal people among the Secretariat’s 
720 employees was well below their availability in the labour force. In 
March, the Commission approved a settlement whereby the Treasury 
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Board Secretariat agreed to make reasonable efforts to ensure that 
three percent of all new hires would be Aboriginal people. This also 
served as a model for a master agreement to settle fifteen similar 
complaints against other federal departments. In June, the federal 
departments and agencies concerned agreed to recruitment goals for 
Aboriginal people that meet or exceed their labour force availability, as 
determined by the 1991 Census. The Commission will monitor the 
implementation of both settlements over the next five years. 


AGE 


In November, the Supreme Court released a decision in Bell and 
Cooper v. Canadian Airlines which has substantial implications for the 
Commission’s power to determine the constitutionality of certain 
provisions of the Canadian Human Rights Act. David Cooper and 
Noel Bell, two pilots employed by Canadian Airlines International, 
were forced to retire at age sixty because of a mandatory retirement 
policy in their collective agreement. When they complained to the 
Commission in 1990, their complaint was rejected, primarily in light of 
a previous Supreme Court ruling that a mandatory retirement program 
that is well-founded and reasonably justified cannot be invalidated by 
the Canadian Charter of Rights or the Canadian Human Rights Act. 
The airline claimed that sixty was the normal age of retirement for 
pilots, and the Commission’s investigation supported that evidence. 
Bell and Cooper appealed the Commission’s decision, but it was upheld 
by the Federal Court and the Federal Court of Appeal. 


A majority of the Supreme Court also dismissed their appeal. It ruled 
that the Commission does not have the power to consider the 
constitutional validity of the Canadian Human Rights Act, and thus it 
has no choice but to apply subsection 15(c) of that Act, which protects 
mandatory retirement policies, always provided the individual 
concerned has reached the normal age of retirement. Writing for the 
majority, Mr. Justice LaForest held that, given the structure of the 
Commission, its administrative and investigatory roles and its 
decision-making process, Parliament could not have intended to confer 
on it the authority to deal with Charter issues. The Commission is not 
an adjudicative body. Allowing parties to raise constitutional issues 
would also interfere with the speedy resolution of complaints that is 
contemplated by the Act. The Court further questioned the 
Commission’s capacity to deal with the types of evidence raised 

in constitutional challenges and its relative lack of expertise in 

these matters. 


The Chief Justice was even more restrictive. In his view, no 
administrative tribunal should have authority to apply the Charter. “As 
a matter of constitutional principle, that power must be reserved to the 
courts and should not be given over to bodies that are mere creatures 
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of the legislature, whose members are usually vulnerable to removal 
with every change of government, and whose decisions in some 
circumstances are made within the parameters of guidelines established 
by the executive branch of government.” 


Justices McLachlin and L Heureux-Dubé, on the other hand, found 
that the Charter is a law which “belongs to the people” and that every 
tribunal charged with the duty of deciding legal issues has the power to 
decide an issue under the Charter. “Many more citizens have their 
rights determined by these tribunals than by the courts. If the Charter 
is to be meaningful to ordinary people, then it must find its expression 
in the decisions of these tribunals.” Madam Justice McLachlin accepted 
that the Canadian Human Rights Commission claimed only the 
authority to send a case forward to a tribunal, where the constitutional 
question could be argued in a full quasi-judicial hearing. She also 
suggested that the practical consequences of the majority’s approach 
would be more delay in the resolution of human rights complaints that 
raise constitutional issues. Complainants would be forced to pursue 
these questions through an action for a declaration in the Federal 
Court or in provincial superior courts, a process that would add time 
and expense for all concerned. A hearing of the issue before a human 
rights tribunal would have the advantage of dealing with the Charter 
question within a hearing on the merits of the case. 


SEX 


Jo-Ann Dumont-Ferlatte and Suzanne Gauthier, representing a group 
of more than one hundred women, filed a complaint with the 
Commission when the Federal Government refused to recognize 
vacation and sick leave credits they accumulated during their absence 
from work on maternity leave. They were denied these credits because 
of provisions in their collective agreements stipulating that in order to 
be eligible they must receive at least ten days pay in each calendar 
month, which was not the case during a maternity leave. Gauthier and 
Dumont-Ferlatte also filed complaints against their union, the Public 
Service Alliance of Canada, claiming that it had discriminated against 
them by negotiating a collective agreement under which they could not 
accrue sick leave and vacation benefits while on maternity leave. 


The tribunal concluded that since pregnancy was not an “illness” 
maternity leave could not be understood as a form of sick or disability 
leave. Employees on pregnancy leave should therefore not be 
compared to employees on sick leave, but to employees taking other 
forms of unpaid leave. An employee on unpaid leave is not entitled to 
accumulate annual leave or sick leave credits, or to receive payment of 
a monthly bilingualism bonus, unless he or she also has at least ten paid 
work days in that calendar month. The tribunal found that the denial of 
these benefits did not discriminate against pregnant women because 
the collective agreement treated pregnancy leave in the same manner 


as all other unpaid leaves of absence under the agreement. It also 
rejected the argument that there is discrimination when a rule of 
employment affects more individuals of one sex than of the other. 
The complainants have filed an application for judicial review of 
this decision. 


In a similar case, the Alberta Telephone Company agreed to change a 
workplace policy after forty-three employees filed complaints with the 
Commission. They claimed that the company and their union, the 
International Brotherhood of Electrical Workers, had discriminated 
against them on the grounds of disability or sex when their entitlement 
to vacation leave was reduced after they had taken maternity or sick 
leave. The complaints of two of the employees were scheduled to be 
heard by a human rights tribunal in 1995. Jeanette Luyten alleged that 
her vacation entitlements had been reduced because she was away 
from work for seven months on pregnancy-related leave. Chris Hobden 
said his vacation time was reduced by ten days because he was away on 
Worker’s Compensation leave following injuries received on the job. 
Before the tribunal began, however, the company and the union agreed 
to change the policy and settle both complaints. The company will pay 
each complainant $350, and the union will pay them another $150. The 
Commission approved settlement of the remaining complaints on the 
same basis. 


MARITAL STATUS 


In October, a human rights review tribunal upheld Paul Lagacé’s 
marital status complaint against the Canadian Armed Forces. 

Mr. Lagacé claimed that he had been excluded from an officer training 
program and denied a promotion because he was living in a 
common-law relationship. The review tribunal’s decision overturned a 
previous tribunal ruling that no evidence had been produced to show 
that Mr. Lagacé had been a victim of discrimination because of his 
marital status. The review tribunal allowed him, “in the interests of 
justice”, to introduce additional evidence to the effect that the Forces 
had retaliated against him because he had appealed to the Canadian 
Human Rights Commission on another occasion and thus been 
branded “a troublemaker”. Mr. Lagacé’s previous complaint challenged 
a CAF policy denying common-law couples access to married quarters 
and was upheld by a tribunal and the Federal Court of Appeal. 

The review tribunal found that such a reprisal was tantamount to 
discrimination on a prohibited ground. “To discourage a member of the 
Canadian Armed Forces from protecting the human rights that are 
afforded to him or her under the law of Canada is an odious practice 
that should not be permitted.” Although Mr. Lagacé was not entitled to 
reinstatement or lost wages or benefits, he was awarded $3,500 damages. 
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DISABILITY 


In Canadian Civil Liberties Association v. Toronto Dominion Bank, the 
Federal Court ruled that the Bank’s mandatory drug-testing policy was 
discriminatory, thus reversing an earlier human rights tribunal decision. 
In January, 1991, the Bank introduced a policy requiring all new and 
returning employees to be urine-tested for illicit drugs within forty- 
eight hours of receiving a job offer. The actual tests were conducted by 
an independent health care clinic at the Bank’s expense and were 
designed to detect the use of cannabis (marijuana and hashish) and 
cocaine, heroin and its derivatives (including codeine). Employment 
offers were conditional on the individual’s being tested. 


The Canadian Civil Liberties Association complained that the Bank’s 
policy deprived people of employment opportunities because of a 
disability (perceived drug-dependence) in contravention of section 10 
of the Canadian Human Rights Act. In 1994, a tribunal ruled that the 
drug-testing policy did not contravene the Act, since drug-dependent 
people were not the only ones affected; occasional users were not 
dependent on drugs, and therefore not disabled, but were subject 

to the same requirement. The Commission sought a judicial review 
of that decision and in April Justice Sandra Simpson of the Federal 
Court held that the tribunal erred in concluding that the policy 

was not discriminatory. The mere fact that one sub-group of those 
adversely affected, casual users, was not protected under the Act 

was not determinative of the discrimination issue. Although the 
policy in question appeared to be applied in a neutral manner, 

the Court confirmed that it clearly affected the protected group 

of drug-dependent persons and therefore constituted “adverse 
impact” discrimination. 


The imposition of a neutral rule which has an adverse effect on a 
protected group may, however, be excused under the Act if the 
employer has made efforts to accommodate the employees involved 
and the employment policy is rationally connected to the performance 
of the job. In the Court’s view, the tribunal had correctly held that 

by maintaining drug users on the payroll and paying for treatment 
programs the Bank had satisfied its duty to accommodate 
drug-dependent employees. It also found that it was not discriminatory 
for an employer to dismiss a drug-dependent employee who refused to 
accept treatment or who did not succeed in rehabilitation and persisted 
in the use of drugs. However, it was her conclusion that the tribunal 
had failed to decide, “in clear and unmistakable terms”, whether there 
was a connection between the Bank’s policy and overall job 
performance. This case has now been referred back to tribunal to 
determine whether such a rational connection can be established. 


In Fortin v. C.P. Rail, the Federal Court ruled that a company’s 
obligation to accommodate an alcoholic employee may be quite 
far-reaching and is not obviated by that employee’s misconduct. Louis 
Fortin, a thirty-year employee of CP Rail, was caught taking office 
funds, making unauthorized use of company expenses, and 
misappropriating company money for his own use. The Canadian 
Human Rights Commission rejected his complaint of unfair dismissal 
based on his disability. The complainant successfully appealed this 
decision in the Federal Court. Notwithstanding the fact that Mr. Fortin 
had clearly committed acts which might constitute grounds for 
dismissal, Justice James Jerome found the medical evidence indicated 
that the employee’s conduct was recognizable as the behaviour of an 
alcoholic. He noted that the acts which eventually led to his dismissal 
were caused by drinking. The company had been aware for some time 
that Fortin had an alcohol problem and had recommended that he seek 
treatment. That he refused was further proof that he was suffering from 
the disease of alcoholism. The Court held that, when the Commission 
dismissed Mr. Fortin’s complaint, it did not “decide any of the delicate, 
sensitive issues which are supposed to be their primary responsibility.” 
It directed that the case be returned to the Commission for 
reconsideration. CP Rail has filed a notice of appeal in the Federal 
Court of Appeal. 


In John S. Mills v. VIA Rail Inc., the complainant had injured his back 
while working as a chef on a VIA train. When, after two months of 
physiotherapy, his doctor said he was fit to return to work, his 
employer offered him a disability pension instead. In its view, 

Mr. Mills was “totally disabled” owing to a low-back condition and 
could not resume work. A human rights tribunal found that VIA’s 
assessment was not based on any proper workplace evaluation. In 
doing so it relied upon the ruling in Thwaites which obliges an 
employer to obtain the most up-to-date scientific or medical 
information with respect to the employee’s disability, on whether it is 
total or partial and, if partial, to consider what alterations to the 
workplace might reasonably be undertaken. VIA had relied heavily on 
the opinion of a doctor who conducted a “paper review” of the case 
and who had not actually examined Mr. Mills. The employer had also 
not done any on-the-job assessment of Mr. Mills’ ability to carry out his 
duties in spite of his low-back condition. Nor had it considered what 
alteration of duties or what workplace adjustments might be 
undertaken to accommodate the employee. 


In the tribunal’s view, the duties of chef did not require heavy lifting 
and the employer could have returned Mr. Mills to his position without 
requiring him to perform duties that might affect his condition. An 
offer of occasional stand-by work in the telephone sales office did not 
constitute reasonable accommodation since it would have caused 

Mr. Mills additional hardship: there was no guarantee he would not be 
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laid off, despite his more than twenty years of seniority, and it would 
have cost him more to attend the on-call job than he would have 
received in income. The tribunal therefore ordered VIA to rehire 
Mr. Mills as a chef and to pay him lost wages and benefits from 
October, 1991, the date on which his family physician and another 
independent expert retained by the Commission declared him fit 

to return to work. Other remedies included restored seniority, 
expenses, costs and interest, and an award for hurt feelings in the 
amount of $2,000. 


The settlement of two human rights complaints has helped spur 
Canada’s largest bank to make its services more accessible to visually 
impaired and functionally illiterate people across Canada. Chris and 
Marie Stark, who are blind, discovered that they could have been 
paying down their mortgage faster by making weekly rather than 
monthly payments. However, this information, which was contained 
in brochures available at any branch of the Royal Bank, was not 
accessible to them. As a result of the Starks’ complaint, the Bank 
announced a policy to improve service to people with visual 
impairments. It has made eighteen of its most popular publications 
available in braille, large print, audio cassette and computer disk. The 
Bank will also study a new type of voice-activated automated banking 
machine in a pilot project to take place in London, Ontario. 


SEXUAL ORIENTATION 


In a June decision in Moore and Akerstrom v. Treasury Board, a human 
rights tribunal ruled that the Federal Government must extend 
employee medical and dental benefits to cover same-sex partners. 
Stanley Moore, a Foreign Service Officer, claimed that when he was 
posted abroad in 1991 he was denied spousal relocation benefits for his 
partner, as well as marital housing and other health and dental benefits. 
Dale Akerstrom, an employee of the Department of Immigration, had 
also been denied family health benefits for his same-sex partner. While 
this case was being heard, the Treasury Board agreed to extend 
benefits such as bereavement leave to same-sex couples, but this did 
not meet the complainant’s claim for full equality of treatment. 


The tribunal’s decision adds to the Treasury Board’s concession and 
covers all health benefits. Relying on the reasoning of the Supreme 
Court in Egan, the tribunal concluded that the denial of employment 
benefits to same-sex couples offends both the Charter of Rights and 
Freedoms and the Canadian Human Rights Acct, since it clearly 
discriminates on the basis of sexual orientation. It rejected the 
employer’s argument that it should follow the approach of the majority 
in Egan and find that the discrimination was justified. In the tribunal’s 
view, it was important to distinguish the role of the Federal 
Government as an employer from its more general role as a developer 
of social policy initiatives. In the present case, the Board was acting as 


employer and section 1 of the Charter, which allows a discriminatory 
practice where there are reasonable overriding social concerns, did not 
apply. The tribunal also made it clear that nothing in its ruling afforded 
special rights to gays or lesbians: “we are dealing only with the equality 
of opportunity to live one’s life free from discrimination.” The benefits 
in question are earned employment benefits designed to “attract and 
keep employees . . . not discretionary social benefits”. Testimony 
offered before the tribunal suggested that the cost of extending health 
benefits to the partners of gay and lesbian employees would not be 
great. A Director of the Treasury Board’s Benefit Plans group 
estimated that it would cost between $1.2 and $2.4 million for the 
relevant health benefits and $650,000 and $1.3 million for dental 
benefits, about one-half of one percent of the total cost of these plans. 


The Treasury Board and the Department of Foreign Affairs were 
ordered to pay Mr. Moore $5,000 in damages, the costs incurred in 
pursuing the complaint and an amount equivalent to the benefits he 
would have received for relocation and other expenses for his partner. 
Mr. Akerstrom was awarded $500 for mental distress and a sum for 
costs involved in obtaining alternative services. The tribunal also 
ordered the Federal Government to “cease and desist” from applying 
the discriminatory definition of ‘spouse’ that is currently contained in 
its directives, collective agreements and administrative policies. It was 
further required to prepare an inventory of all legislation, regulations 
and directives that discriminate against same-sex couples in the 
provision of employment-related benefits, and to present a proposal 
within sixty days for eliminating these discriminatory provisions. 
Legislation relating to pensions might be excluded for the moment. The 
Federal Government announced that it would respect the tribunal’s 
award and provide dental and medical benefits to the same-sex 
partners of employees. It has, however, decided to challenge that part 
of the ruling which orders it to review and make proposals to eliminate 
from all federal laws, policies and directives any provisions that may 
discriminate against gays and lesbians. 


The Commission has asked the Federal Court to review a tribunal 
ruling on a complaint by Niels Laessoe, whose employer, Air Canada, 
refused to grant pension, dental and employment benefits to his same- 
sex partner. The complaint was filed in 1993 and alleged that the 
company discriminated against Mr. Laessoe on the basis of marital 
status, family status and sexual orientation. At a pre-hearing 
conference, Air Canada announced that it would change its policy and 
grant a number of benefits to same-sex partners, including health 
coverage, life insurance, and dental and travel benefits. However, 
because Mr. Laessoe was particularly anxious to obtain pension 
benefits for his partner, the tribunal went ahead. 


87 


88 


In September, the tribunal dismissed the complaint on the basis that 
sexual orientation was not a ground of discrimination under the Act at 
the time of the complaint. It also rejected the Commission’s argument 
that ‘sexual orientation’ had been read into the Act since August, 1992, 
by the Ontario Court of Appeal decision in Haig. In the tribunal’s 
judgement, Air Canada should not be held to a higher standard than 
the federal government as regards extending pension and retirement 
benefits to same-sex partners. “It is the failure of the federal 
government to take swift action to amend the Income Tax Act and the 
Pension Benefits Standards Act that has resulted in the inability of the 
respondent to provide equal benefits to its gay and lesbian 

employees ... we urge the federal government to act swiftly to amend 
the legislation that prevents employers such as Air Canada from 
extending pension benefits to same-sex spouses.” 


This decision was also significant in imposing an obligation on the 
Commission to establish the precise cost of extending a benefit plan to 
employees’ same-sex partners, although it was conceded that such a 
calculation would only be relevant to a “prohibitive cost” defence by 
the employer. The Commission has applied for judicial review of 

this ruling. 


On a more positive note, the Commission approved the settlement of 
nine sexual orientation complaints against the Treasury Board. In 
November 1995, the Board changed its policy to give the same-sex 
partners of employees access to some benefits formerly restricted to 
partners of the opposite sex. The changes covered bereavement leave, 
family-related responsibilities and relocation leave, and foreign-service, 
isolated post and relocation directives. The Commission concluded that 
this initiative had dealt with all the substantive issues raised in the 
original complaints. 


HATE MESSAGES 


Section 13 of the Canadian Human Rights Act prohibits the 
transmission by any telecommunication means of messages that are 
“likely to expose a person to hatred or contempt”, based on a 
prohibited ground of discrimination. In January, the Federal Court of 
Appeal dealt with two cases concerning Tony McAleer and the 
Canadian Liberty Net. Both had their roots in a series of complaints 
alleging that the Liberty Net had been playing messages on its telephone 
hotline that violated the Act. After investigating, the Commission 
requested that a human rights tribunal inquire into these complaints. In 
the meantime, we asked the Federal Court for an interim injunction 
prohibiting the playing of those messages pending a tribunal decision. 
This was granted, but the Liberty Net continued to transmit the same 
messages by directing callers to a phone number it had established in 
the United States. At a show cause hearing, the Federal Court found 
the respondents in contempt of court and sentenced McAleer to jail. 


The respondents appealed the original injunction order and this 
conviction to the Court of Appeal. Their main argument was that the 
Federal Court had no authority under either the Federal Court Act or 
the Canadian Human Rights Act to issue an interim injunction before a 
human rights tribunal had made a finding. The Court of Appeal agreed 
and found that the Act created no right, in the Commission or anyone 
else, to obtain a prior restraint on any communication before its 
legality has been determined. The appellants also argued that they 
could not be held in contempt of an order which was subsequently 
found to be invalid. However, the Court held that an order of the court 
must be complied with even while it is being challenged. 


The Commission has been granted leave to appeal to the Supreme 
Court on the issue of the injunction. By overturning the Federal Court’s 
authority to grant an interim injunction, the Court of Appeal has 
limited our ability to attack the on-going harm created by hate lines 
pending a ruling from the tribunal. The respondents have also obtained 
leave to appeal the decision upholding McAleer’s conviction. 


Another complaint against Tony McAleer and the Liberty Net was 
brought by John Payzant. It was his contention that the group’s hotline 
promoted hatred and contempt against gays and lesbians. In February, 
the Federal Court upheld a tribunal decision that the Liberty Net’s 
messages were likely to expose homosexuals to hatred or contempt. 
Section 13 of the Canadian Human Rights Act was held to be a 
reasonable limit upon freedom of expression. The Court also rejected 
the appellants’ argument that ‘sexual orientation’ covers all forms of 
aberrant sexual activity such as incest, pedophilia and bestiality and its 
inclusion within the forbidden grounds of discrimination would 
therefore be tantamount to legally protecting these acts. 


In a recent decision by the Federal Court, the Commission’s application 
for a contempt of court order against June French, Wolfgang Droege 
and the Heritage Front was dismissed. In March 1994, Wolfgang 
Droege and the Front agreed to a consent order to cease and desist 
from playing messages which were likely to expose persons to hatred 
or contempt or which were substantially similar in form or content to 
two messages which were the subject of complaints by the Native 
Canadian Centre. 


In April 1995, based on a message played on the Heritage Hotline in 
February that year, the Commission applied to the Federal Court for 
an order holding the respondents in contempt of court. June French, 
the author and reader of the message, denied she had knowledge of the 
consent order or that she was a member of the Heritage Front, but the 
Court found that she did have knowledge, was acting in concert with 
the Heritage Front, and was therefore subject to the consent order. 
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The Court also found that the original transcript of the message used 
by the Commission in the show cause application was inaccurate. It 
nevertheless accepted the Commission’s evidence that the error was an 
innocent one and that it had no intention of misleading the Court. 

In the end, the Court found that the February 1995 message was not 
similar in form or content to the messages covered in the consent order. 
Nor was it satisfied beyond a reasonable doubt that the new message 
was likely to promote hatred or contempt of the Jewish community. 


As noted in an earlier chapter, the Commission has asked that a human 
rights tribunal be appointed to look into two complaints against Ernst 
Zundel’s Internet web site. The Toronto Mayor’s Committee on 
Community and Race Relations and Sabina Citron allege that the 
material found there could expose Jews to hatred and contempt on the 
basis of their race, religion and ethnic origin. This is the first time that a 
tribunal will consider complaints involving messages on the Internet. 


Last year we reported that the Commission had decided to appeal a 
Federal Court decision in Public Service Alliance of Canada and 
C.H.R.C. v. The Staff of the Non-Public Funds. In June, the Federal 
Court of Appeal overturned the lower court decision and ruled in our 
favour. This case stems from a complaint that members of a 
predominantly female group had been paid less than members of two 
predominantly male groups for work of equal value. Before the 
hearing, the parties agreed to a consent order admitting that a 
discriminatory wage gap existed and providing for the payment of 
ongoing wage adjustments to the female employees. The only 
outstanding issue was whether those adjustments should be paid 
retroactively from one year before the complaint was filed. 


It is Commission policy in pay equity complaints to claim lost wages for 
one year before the date of the complaint. The tribunal and the lower 
court had held that there was not sufficient evidence to backdate the 
award in this way. The Federal Court of Appeal, however, recognized 
that an understanding of the ongoing and historical nature of systemic 
discrimination was critical to an appreciation of how remedies should 
operate in the context of pay equity. It found that the tribunal had 
taken “an absurdly minimalist approach” to its remedial powers and 
had failed to give a purposive interpretation to the remedial provisions 
of the Canadian Human Rights Act. The Court made it clear that 
proof of systemic discrimination creates a presumption that wage 
discrimination exists and is ongoing. This shifts the burden of proof to 
the employer to present evidence on changes in the relative value of 
the work performed. The Commission need not produce evidence 
concerning job values immediately before the date of the complaint 


or conduct ongoing pay equity reviews. The Court considered the 
Commission’s practice of claiming a remedy from one year prior to 
the date of filing reasonable “in ordinary circumstances”. 


Late in 1995, a human rights tribunal ruled that Health Canada had 
discriminated against Dr. Narendra Nath Joshi and Dr. Satish Chander 
on religious and racial grounds when it did not hire them as Drug 
Evaluators. It found that both were qualified for the jobs concerned 
but that the Department had continued to look for applicants with the 
same qualifications after their rejection. The question of an appropriate 
remedy was dealt with in a subsequent hearing and announced in April 
this year. The tribunal ordered that Dr. Joshi be appointed to an 
indeterminate position as a Biologist Level 4 at the first reasonable 
opportunity, and that he be compensated for lost wages in the amount 
of $63,588.44 plus interest, as well as $5,000 in damages. The tribunal 
also ordered Health Canada to promote Dr. Chander to a higher 
position, pay him $40,601.25 plus interest for lost income, and $1,000 

in damages. 


JURISDICTIONAL In January, a human rights tribunal established for the first time 


AND 
PROCEDURAL 
QUESTIONS 


that the Commission may accept complaints where the alleged 
discriminatory practice affects a type of business. David Bader 
complained that Health Canada was discriminating against 
non-Chinese merchants who sold Chinese herbal products. At the time, 
Mr. Bader, a wholesaler of health food and herbal products, was 
Director, President and one of two shareholders in Don Bosco 
Agencies Ltd. He claimed his company was not allowed to make 
“unsubstantiated” claims about the effects of herbal products, while 
Chinese merchants were not similarly restricted. 


The technical issue was whether the individual complainant was 
entitled to relief under the Canadian Human Rights Acct if the direct 
impact of any discriminatory practice that might be discovered was on 
his corporation rather than on him personally. While confirming that a 
tribunal has no jurisdiction over a complaint filed by or on behalf of a 
company, the tribunal nevertheless held that it did have jurisdiction by 
reason of a “sufficiently direct and immediate impact” of the alleged 
practices on that person as a shareholder, officer and employee of the 
affected company. In its view, the factors to be considered were: the 
proximity of the relationship between the complainant and the entity 
directly affected; the degree of financial or emotional dependency of 
the complainant; and the extent of opportunities lost by reason of the 
discriminatory practices. 
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By applying this test, the tribunal found that, notwithstanding a lack of 
evidence that the complainant had been deprived of significant 
commercial or other opportunities, he had established that the alleged 
discriminatory practices against Don Bosco Agencies Ltd. had a 
sufficiently direct and immediate personal impact. The complaint was 
nevertheless dismissed because Health Canada had established a bona 
fide justification for its Food and Drug Act enforcement policies. 


In Yarrow v. Treasury Board (Agriculture Canada) the Public Service 
Staff Relations Board established that it has jurisdiction over collective 
agreement grievances even when they involve human rights issues. 
Stephen Yarrow had grieved the refusal of his employer to grant him 
bereavement leave when his same-sex partner died. After contacting a 
lawyer, he approached the Commission to discuss filing a complaint 
under the Human Rights Act. He was advised to seek redress through 
his union’s collective agreement. Mr. Yarrow, with the assistance of his 
union, the Professional Institute of the Public Service of Canada, then 
filed a grievance under the Public Service Staff Relations Act and the 
terms of the collective agreement. The Board allowed his grievance and 
rejected the jurisdictional objections of the employer, Treasury Board. 


The PSSRB held that the substance of the grievance involved an 
interpretation of the collective agreement rather than a human rights 
issue and that the Human Rights Commission process did not provide a 
reasonable alternative mechanism for Mr. Yarrow. The human rights 
process was created to protect the public interest and did not provide a 
comparable remedy for a dispute arising specifically from the collective 
agreement. The Board concluded that, in interpreting the collective 
agreement, it had the jurisdiction to follow and apply the “law of the 
land”, which includes the Canadian Human Rights Act. 


MAKING IT WORK 


As we have said before, human rights only hold meaning if those that 
have them are fully able to exercise them. To make that possible, the 
means whereby those rights are protected and promoted must, like 
everything else, move with the times. For the Canadian Human Rights 
Commission, 1996 was in many ways a year of transition. There were 
important changes to the legislative framework, both to the Human 
Rights Act itself and in the area of employment equity. There were also 
far-reaching recommendations from a major Royal Commission; some 
implications of the new information technologies to be taken account 
of; and, at the end of the year, a changing of the guard, as Maxwell 
Yalden took his leave after more than nine years as Chief 
Commissioner. Above all, the Commission faced the continuing 
challenge of meeting new levels of public expectation within an overall 
climate of economic belt-tightening and with fewer resources of 

its own. 


If one had to sum up the Commission’s task in a phrase, it is to 
make a positive difference in Canadians’ ability to live and work 
together on an equal footing. What this means in practice is that we 
must supplement the core activity of investigating and resolving 
complaints of discrimination with other, more promotional efforts 
whereby individuals and organizations can achieve more effective 
equality of opportunity. By its nature, the pursuit of equality must be 
a joint undertaking. 


A major part of our role is to keep Canadians informed about what is 
happening in the field of human rights, both specifically and generally. 
In addition to putting out various publications, we respond to tens of 
thousands of public enquiries, foster regular contacts with both print 
and broadcast journalists and answer hundreds of media requests. 
Commissioners and senior staff continue to meet with community and 
advocacy groups, business and labour organizations, political figures 
and senior government officials to discuss the issues of the day, explain 
the work of the Commission and pursue joint initiatives. In December, 
the Commission established a new Human Rights Promotion Branch. 
Bringing together headquarters Communications staff and the staff 

of the regional offices, the new structure is designed to better 
integrate the work of those offices with the Commission’s overall 
promotion program. 


MORE WITH LESS 


Once again, the Commission had to adapt to an environment of 
reduced resources and increased demands. A more than twenty percent 
budget reduction, which is being phased in between 1993 and 1997, 
places a premium on inventing more effective ways of doing business. 
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The restructuring of our regional offices and the centralizing of 
complaints investigations at headquarters, both begun in 1994, 
continued this year and are proving their worth. Regional offices have 
been substantially reduced in size and now have public information and 
promotional activities as their primary focus. They are still the first 
point of contact for many of those who believe they have grounds for a 
complaint, but the main responsibility for taking and investigating 
complaints rests with the Anti-Discrimination Programs Branch. That 
Branch has also taken on responsibility for the investigation of pay 
equity complaints, which had been dealt with separately in the past. 


Some of the structural changes begun in 1995 temporarily affected our 
ability to deal with complaints as quickly as we would have liked, but 

in 1996, when headquarters units had been brought up to strength, a 
majority of complaint reports brought before the Commission had been 
completed within nine months of the filing date. 


WHERE THE ACTION IS 


The Human Rights Act affects Canadians in every part of the country, 
and it is important that the equality of treatment and opportunity that 
it seeks to achieve be the same for Canadians wherever they may be. 
Difficult though it is for the Commission to make its presence felt 
throughout the land, there is nonetheless a duty to make everyone 
aware of what is going on and of the part that human rights protection 
plays in their daily lives. With this in mind, Commissioners and staff 
worked hard to carry these messages across the country throughout the 
year. From Newfoundland to British Columbia, from the southern 
borders to the far north, we visited communities to talk about the work 
that is being done on their behalf and to encourage them to play a part. 
These meetings also gave us an opportunity to hear from a wide range 
of people about their specific concerns. The following examples 
provide an overview of the range and scope of these activities. 


* To mark March 21, the International Day for the Elimination of 
Racial Discrimination, the Commission hosted a round-table 
meeting at its Quebec Regional Office. Representatives from 
twelve non-governmental organizations discussed ways to 
combat racial discrimination and what the Commission could 
do to help. 


¢ That same month, Commissioner Mary Mac Lennan spoke in 
Toronto about accommodating diversity and the importance of 
women’s rights at an event co-sponsored by the Commission and 
the Ontario Council of Agencies Serving Immigrants. 


* Also in March, the Secretary General, John Hucker, took part 
in a panel discussion at Dalhousie University in Halifax on 
“Discrimination and the Law.” 
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In April, regional and headquarters staff were involved in the 
Aboriginal Youth Career Fair in Winnipeg. The Commission’s 
information booth was visited by more than a thousand people. 


Also in April, the Ontario Regional Director was a guest 
speaker at a forum on hate propaganda hosted by the Toronto 
Housing Authority. 


In May, Commissioner Sigmund Reiser was invited to a 
community race relations exhibit at Ajax High School in 
Ontario. The event, called “Peace and Harmony”, dealt with 
how communities with people of diverse backgrounds could 
live and work together. 


In June, the Western Regional Director joined the Vancouver 
Friendship Centre to celebrate Aboriginal Awareness Day. 


Throughout the first half of the year, the Quebec Regional 
Office worked closely with the Public Service Commission 

to study how well people with disabilities are being integrated 
in the workplace. 


Between June and November, Commission staff met with 
public and private-sector employers, labour organizations 
and community groups across the country to discuss the 
implementation of the new Employment Equity Act. More 
than thirty separate meetings were held, involving some fifty 
different organizations. 


In August, the Atlantic Regional Director gave a talk on 
“Valuing Diversity Education” at a symposium in Charlottetown, 
Prince Edward Island. 


The same month, the Secretary General and the Western 
Regional Director held meetings with the Immigrant and Visible 
Minority Women of British Columbia, with MOSAIC, a 
multicultural organization, and with the British Columbia 
Paraplegic Association. 


During the week of December 10, the Commission took part in a 
wide range of activities to celebrate International Human Rights 
Day. These included: an event dealing with human rights and 
poverty co-sponsored by the Nova Scotia Human Rights 
Commission; a public forum on human rights in St. J ohn’s, 
Newfoundland; events in Montreal organized by the Quebec 
Human Rights Commission and the Center for Research-Action 
on Race Relations; celebrations in Mississauga and Kingston, 
Ontario, featuring presentations by Commissioner Sigmund 
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Reiser and Secretary General John Hucker; a human rights 
conference and awards dinner sponsored by community groups 
in Winnipeg; celebrations in Calgary and Edmonton, involving 
Commissioner Robinson Koilpillai; a conference on “Unity and 
Diversity” in Fort Smith, Northwest Territories; and an awards 
ceremony and reception in Vancouver. In Ottawa, the 
Commission set up a human rights display at the 
Macdonald-Cartier International Airport. 


Throughout the year, the Chief Commissioner and Deputy Chief 
Commissioner travelled widely to speak at conferences, conduct 
interviews with the media and meet with community organizations. 
In October and November, Mr. Yalden travelled across Canada, visiting 
Halifax, Montreal, Toronto, Winnipeg, Edmonton and Vancouver. In 
September, the Deputy Chief Commissioner spoke on “The State of 
Native Rights in Canada” at the first national Employment Equity 
conference sponsored by the Assembly of Manitoba Chiefs in 
Winnipeg. In November, Mme Falardeau-Ramsay was the keynote 
speaker at a public forum on disability issues in Kingston, Ontario. 
And in December, she delivered the Second Annual Chanukah 
Freedom Lecture at Temple Israel in Ottawa. 


A WORLD OF DIFFERENCE 


In recent years the Commission has forged close ties with a number 
of national human rights institutions in other parts of the world. A 
growing international interest in developing and strengthening these 
institutions seems to reflect a recognition that the realization of human 
rights principles will vary from country to country and is best tailored 
by those who know the local priorities. As more and more countries 
adopt domestic human rights legislation, or enshrine human rights 
protection in their constitution, the need to develop specific 
mechanisms for putting those principles into practice sooner or 

later becomes apparent. Many countries engaged in this process 

look to Canada for assistance. 


In February, the Commission, together with the Ontario Human Rights 
Commission, the Canadian Human Rights Foundation and the 
University of Ottawa Human Rights Research and Education Centre, 
co-sponsored a seminar on human rights education with the National 
Human Rights Commission of India. After further discussions with the 
Indian Commission, we then developed a proposal to expand the 
relationship between the two institutions to include staff exchanges, 
specialized training programs and similar initiatives. 


The Commission also began work this year on a major cooperative 
project with Komnas Ham, the Indonesian National Commission on 
Human Rights. This involves developing a system for tracking 
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complaints, establishing human rights documentation centres at 
Komnas Ham and in two Indonesian universities, and providing 
various educational materials. In July, a Komnas Ham staff member 
spent a week at the Commission to learn about complaints 
investigation, communications programs and other aspects of our work. 


Both the Indian and Indonesian initiatives grew out of agreements 
signed in 1995. This year, we signed a similar agreement with the 
National Commission on Human Rights and Freedoms in Cameroon. 
The Canadian Commission helped its Cameroon counterpart to 
organize the First African Conference of National Institutions for the 
Promotion and Protection of Human Rights, held in Yaoundé in 
February. The Deputy Chief Commissioner headed our delegation to 
the conference, which also brought together representatives of ten 
African institutions and observers from Rwanda and Burundi. 


In November, the Chief Commissioner visited Mexico to follow-up a 
similar agreement with the National Human Rights Commission in that 
country. Officials of the two commissions discussed various avenues for 
future cooperation, including staff internships, computerized complaint 
management, and documentation. They also discussed the possibility of 
future bilateral forums and ways of involving other human rights 
institutions in the region in cooperative activities. En route to Mexico, 
the Chief Commissioner visited Cuba at the invitation of that country’s 
Foreign Minister. With Cuban officials he discussed approaches to 
protecting and promoting equality rights, as well as opportunities for 
future cooperation. 


In September, Mr. Yalden’s contribution to human rights was 
recognized internationally when he was elected by the United Nations 
General Assembly to the UN’s Human Rights Committee. The 
eighteen-member committee is a body of international experts which 
reviews the reports of parties to the UN Covenant on Civil and 
Political Rights. It also receives complaints of human rights violations 
from individuals. 


Throughout the year the Commission was able to share its expertise 
with practitioners in other countries. In March, the Deputy Chief 
Commissioner took part in a Department of Justice delegation to 
South Africa to assist that country in reforming its justice system. 
Mme Falardeau-Ramsay was also a guest speaker at the International 
Bar Association conference in Berlin, where she spoke about the 
Canadian approach to combatting sexual harassment and hate 
propaganda. In September, Secretary General John Hucker 
represented the Commission in Tashkent, Uzbekistan at a seminar on 
National Human Rights Institutions sponsored by the Organization for 
Security and Cooperation in Europe. 
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We also received visitors from around the world: representatives of 
governments, national institutions and NGOs wanting to learn more 
about our human rights system. In September, a five-member 
delegation from the State Nationalities Affairs Commission in China 
came to Canada to study issues relating to ethnic minorities. Other 
visitors to the Commission included the Irish Minister of Equality and 
Law Reform and New Zealand’s Race Relations Conciliator. We also 
organized internships for a member of the Human Rights Commission 
in Bénin and a representative of the Czech Helsinki Committee. While 
visiting the CHRC, they were given practical training in complaints 
handling and other aspects of our work. 


WAYS AND MEANS 


In our efforts to inform Canadians about their rights, we used a variety 
of media, some old, some new: television, radio, print, and now the 
Internet. In April, we launched a new, thirty-second television public 
service announcement dealing with discrimination against older 
workers. This centres on an employer’s misguidedly rejecting a fully 
qualified job candidate because he happens to be over fifty. It was aired 
more than twelve thousand times by national networks and local 
stations. We also inaugurated a new radio campaign with a series of 
announcements focusing on discrimination against people with 
disabilities. And at the end of the year, we released a second television 
public service announcement on the theme “Diversity Works!” 


The Commission’s magazine, Human Rights Forum, continues to 
promote discussion on issues of the day. In the spring, it took an 
in-depth look at “The Facts and Faces Behind Disability Rights”, 
covering issues like workplace accommodation, how technology can 
benefit people with physical limitations, and what people with 
disabilities themselves can do to surmount employment barriers. In the 
fall, the “Bringing Beijing Home” issue tackled women’s equality, based 
on resolutions that came out of the Fourth World Conference on 
Women held in China last year. 


In March, the Commission released the latest in an ongoing series of 
surveys dealing with accessibility for disabled people. It examined how 
well federal government departments are meeting the special needs of 
workers with disabilities — whether it be by providing wheelchair 
ramps or by opening up job opportunities. 


A publication does not have to be large or complicated to attract public 
attention. In 1996, the Commission produced a series of three 
bookmarks relating to “special days” in the calendar of human rights. 
The International Women’s Day bookmark deals with the history of 
March 8 as a global celebration of women’s equality, while a bookmark 
commemorating the International Day for the Elimination of Racial 


Discrimination, March 21, makes use of our popular poster theme 
“Equality: we all have a hand in it”. The December 10 bookmark 
highlights the Universal Declaration of Human Rights axiom that 

“All human beings are born free and equal in dignity and rights”. 
These bookmarks were distributed at public events and throughout the 
Federal Public Service. The International Women’s Day bookmark has 
also been developed into a popular poster. 


The past year witnessed an increase in our use of the Internet. In 1995, 
we Officially joined other federal departments and agencies on the 
information highway. In its first full year of operation, our web site 
received over 5,000 visits. People in all corners of the country were able 
to read our publications and tap into our radio public service 
announcements. The proliferation of computer assistive devices for 
people with disabilities has also meant that many blind or visually 
impaired Canadians with access to the Internet can now read 
Commission material without having to request more traditional 
alternate formats. The Commission also participated in SchoolNet, 

an Industry Canada project that relays educational material to 

more than a thousand schools across the country and to dozens of 
First Nations communities. 


Whether we are talking about new legislation and programs, our 
growing international role or the media we use to get our message 
across, the Commission is keeping pace with the times. This is as it 
should be in a world where change is increasingly rapid and where 
demands for more effective public institutions and greater respect for 
equality rights are on the rise. 
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The Office of the Secretary General oversees staff at headquarters and 
in the Regional Offices and provides support to the Commission. 


The Executive Secretariat provides administrative services to the 
executive offices, including coordinating Commission meetings, 
managing executive correspondence, and preparing briefing materials. 
It is also responsible for access to information and privacy. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the 
Commission in litigation before tribunals, review tribunals and 

the courts. 


The Anti-Discrimination Programs Branch is responsible for the 
investigation and conciliation of complaints, including pay equity 
complaints. The Branch also provides a quality assurance function 
for cases presented to the Commission. 


The Employment Equity Branch is responsible for monitoring 
employers’ compliance with the Employment Equity Act by means 
of employment equity audits. 


The Policy and Liaison Branch monitors human rights issues of 
interest to the Commission, conducts research on policy issues and 
coordinates international liaison activities. 


The Human Rights Promotion Branch, which includes six regional 
offices, fosters public understanding of the Canadian Human Rights 
Act and human rights issues through information programs, the media, 
and community activities. 


The Corporate and Personnel Services Branch provides support 
services in assets and facilities management, finance, 
telecommunications, informatics, security, information management 
and library services. It is also responsible for strategic planning and 
human resources management. 


IRGANIZATION 


feel Chief Commissioner 
Deputy Chief Commissioner 


Secretary General 
Anti- ‘ : 
SP eteduittnl Employment : Human Rights e Policy and ? secon’ 


Programs Equity Promotion Liaison 


Legal Services | 


Regional 
Offices 


INANCIAL STATEMENT 


Statement of expenditures, by branch, for the period of 


January 1, 1996 to December 31, 1996* 


Branch 

Chief and Deputy Chief Commissionners $ 683,803 
Part-Time Commissioners 143,142 
Legal Services 1,402,761 
Secretary General 224,620 
Executive Secretariat 276,642 
Regional Offices 1,714,612 
Anti-Discrimination Programs 3,010,114 
Corporate Services 2,314,687 
Employment and Pay Equity 2091 G29 
Communications 1,093,040 
Personnel Services 561,643 
Policy and Planning 394,825 
SUB-TOTAL 13,910,918 
Tribunals 2,367,801 
TOTAL $16,278,719 


* ‘This statement is based on the Commission’s structure up to the 
beginning of December, 1996. The new organizational structure is 


described on the preceding page. 


TABLES 


TABLE 1 NUMBER OF ENQUIRIES DURING THE LAST TEN YEARS 


1996 46,79 

1995 36,574 

1994 40,112 

1993 46,292 

1992 52,170 
199% 52,284 
1990 52,792 
1989 46,623 

1988 
1987 
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10,000 
15,000 
17,500 
20,000 
22,500 
25,000 
27,500 
30,000 
32,500 
35,000 
37,500 
40,000 
42,500 
45,000 
47,500 
50,000 
52,500 
55,000 


TABLE 2 NUMBER OF COMPLAINTS RECEIVED, BY REGION, 
1993 TO 1996 


British Columbia/Yukon 


This table includes early resolutions and referrals, and reflects the origin of the complaint. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS, BY GROUND OF 
DISCRIMINATION, 1993 TO 1996 


Sexual Orientation 


TABLE 4 DISPOSITION OF COMPLAINTS, 1993 TO 1996 


Referrals to alternate mechanisms 


Refers to those cases settled through conciliation or during investigation. 


Refers to those cases where the Commission decided not to investigate the complaint 
because it was out of time or, technically, without purpose. 


Refers to those cases where the Commission decided not to pursue the complaint 
because it was withdrawn, the matter was resolved or a tribunal was not warranted. 


Refers to those cases where the Commission exercises its discretion to require a 
full investigation. 
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